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2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 
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512-2235 

512-2457 


523-5240 

512-2235 

523-5243 


For  other  telephone  numbers,  see  the  Reader  Aids  section 
at  the  end  of  this  issue. 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  hafving 
general  applicability  and  legal  effect,  most 
of  which  are  hey^  to  artd  codified  in 
the  Code  of  Fe^al  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 

Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  Issue  of  each 
week. 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Chapter  III 

Transfer  of  Receivership  Rules  and 
Removal  of  Subchapter 

agency:  Federal  Deposit  Insurance 
Corporation  ("FDIC”). 

ACTION:  Final  rule;  technical 
amendment. 


SUMMARY:  The  FDIC  is  transferring  its 
receivership  rules  (12  CFR  part  360)  from 
subchapter  C  to  subchapter  B  of  chapter 
III  and  removing  subchapter  C  in  its 
entirety  from  the  Code  of  Federal 
Regulations.  This  action  is  being  taken 
because  subchapter  C  is  no  longer 
necessary.  Subchapter  C  was  added  to 
accommodate  regulations  transferred 
from  the  Federal  Savings  and  Loan 
Insurance  Corporation  by  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989.  Since  the 
transfer  (54  FR  42800,  October  18, 1989) 
all  subchapter  C  regulations,  except  part 
360,  have  been  revoked  or  incorporated 
into  other  FDIC  regulations. 

EFFECTIVE  DATE:  March  26, 1992. 

FOR  FURTHER  INFORMATION  CONTACT*. 

Jen  Hickson,  202-898-3807. 
SUPPLEMENTARY  INFORMATION:  The 

provisions  of  section  553  of  title  5, 
United  States  Code,  relating  to  notice, 
public  participation,  and  deferred 
effective  date  do  not  apply  because  this 
amendment  is  procedural  in  nature  and 
does  not  constitute  a  substantive  rule 
subject  to  the  requirements  of  that 
section. 

Accordingly,  under  the  authority  of 
title  IV  of  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989  (Pub.  L.  101-73: 103  Stat.  183, 
354),  the  FDIC  is  amending  12  CFR 
chapter  III  as  follows; 


PART  360-{  AMENDED) 

1,  Part  360  is  transferred  from 
subchapter  C  to  subchapter  B. 

PART  386— (REMOVED) 

2.  Subchapter  C.  consisting  of  Part 
386,  which  is  reserved,  is  removed. 

Dated:  March  20, 1992. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 

Executive  Secretary. 

[FR  Doc.  92-6979  Filed  3-25-«2: 8:45  am| 
BILUNG  CODE  S714-0t-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

(Docket  No.  91-NM-188-AO;  Amendment 
39-8207;  AD  92-07-11] 

Airworthiness  Directives;  Boeing 
Model  747-100  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT, 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Boeing  Model  747-100 
series  airplanes,  which  requires 
inspection  to  detect  cracking  of  the  wing 
front  spar  web  above  engine  numbers  2 
and  3,  and  repair,  if  necessary.  This 
amendment  is  prompted  by  a  report  of 
an  18-inch  crack  in  the  front  spar  web  at 
the  attach  Htting  of  the  number  3  engine. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  fuel  leakage  onto  an 
engine  and  a  resultant  fire. 

DATES:  Effective  May  4, 1992. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  4, 

1992. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington,  98124.  This  information 
may  be  examined  at  the  FAA. 

Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton.  Washington;  or  at  the 
Office  of  the  Federal  Register.  1100  L 
Street  NW.,  room  8401,  Washington,  DC. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Satish  Pahuja.  Seattle  Aircraft 
Certification  Office,  Airframe  Branch, 
ANM-120S;  telephone  (206)  227-2781: 
fax  (206)  227-1181.  Mailing  address: 

FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate.  1601 
Lind  Avenue  SW.,  Renton,  Washington 
98055-4056. 

SUPPLEMENTARY  INFORMATHMC  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  Boeing  Model  747-100 
series  airplanes  was  published  in  the 
Federal  Register,  on  October  11, 1991  (56 
FR  51349).  That  action  proposed  to 
require  repetitive  visual  and  ultrasonic 
inspections  of  the  wing  front  spar  web 
above  engine  numbers  2  and  3  to  detect 
cracks;  and  repair  if  necesary.  That 
action  also  proposed  an  optional 
terminating  action,  consisting  of  the 
replacement  of  fasteners  at  the  upper 
and  lower  chord  with  oversized 
fasteners. 

Interested  persons  have  been  afforded 
and  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Several  commenters  do  not  concur 
with  the  issuance  of  the  proposed  rule, 
because  only  one  operator  reported  a 
single  crack  on  an  airplane  that  had 
accumulated  19,458  flight  cycles.  Similar 
cracking  has  not  been  observed  on  the 
manufacturer's  “Fatigue  Test  Airplane," 
which  has  accumulated  25,601  flight 
cycles.  The  FAA  does  not  concur.  It  has 
been  determined  that  the  crack  was 
caused  by  fatigue;  therefore,  similar 
cracking  is  likely  to  develop  on  the  wing 
front  spar  web  on  other  Boeing  Mode) 
747-100  series  airplanes,  which  are  built 
with  identical  structural  design  and 
fabrication  methods. 

The  Air  Transport  Association  (ATA) 
of  America,  on  behalf  of  several  of  its 
members,  requests  that  the  proposed 
threshold  for  inspections  be  revised. 
Two  members  question  whether  the 
proposed  inspection  threshold  of  15,000 
flight  cycles  is  justiBed,  considering  that 
the  airplane  on  which  the  subject 
cracking  was  detected  had  accumulated 
19,458  flight  cycles.  These  commenters 
suggest  that  the  proposed  threshold  for 
inspections  be  extended  to  18,000  flight 
cycles.  The  FAA  does  not  concur.  The 
inspection  threshold  was  established 
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based  upon  (1)  general  priniciples  of 
fatigue  crack  growth  analysis.  (2)  the 
average  annual  utilization  of  the  Boeing 
Model  747-100  fleet,  and  (3)  the  service 
experience  of  the  airplane  on  which  the 
cracking  was  discovered.  Based  on 
these  factors,  the  FAA  has  determined 
that  15,000  flight  cycles  represents  a 
conservative  estimate  of  the  interval 
when  fatigue  cracking  may  initiate,  and 
when  such  cracking  could  be  detected 
by  ultrasonic  inspection  prior  to  the 
crack  jeopardizing  the  structural 
integrity  of  the  wing  front  spar  web. 

Other  ATA  members  suggest  changes 
to  the  proposed  compliance  times.  One 
member  requests  that  the  proposed  one- 
year  inspection  compliance  time  for 
airplanes  that  have  accumulated  fewer 
than  20,000  flight  cycles  be  extended  an 
additional  3  months.  Several  other 
commenters  request  that  the  compliance 
period  be  increased  from  the  proposed 
one  year  to  15  months  for  airplanes  that 
have  accumulated  between  15,000  and 
20,000  flight  cycles.  These  commenters 
consider  that  such  extensions  would 
ensure  that  inspections  could  be 
accomplished  during  scheduled  heavy 
maintenance  visits,  and  passenger 
service  would  not  be  disrupted.  Also, 
extension  of  the  proposed  one-year 
compliance  time  would  preclude  special 
scheduling  at  considerable  expense, 
beyond  what  was  projected  by  the 
proposed  rule.  One  commenter  requests 
that  the  proposed  one-year  compliance 
time  be  increased,  because  paint 
stripping  would  be  required  in  order  to 
perform  the  inspection,  and  an  airplane 
would  be  out  of  service  for  at  least  one 
day.  The  FAA  concurs  that  the 
compliance  times  can  be  extended 
somewhat.  The  FAA’s  intent  was  that 
the  inspections  be  conducted  during  a 
regularly  scheduled  maintenance  visit 
for  the  majority  of  the  affected  fleet, 
when  the  airplanes  would  be  located  at 
a  base  where  special  equipment  and 
trained  personnel  would  be  readily 
available,  if  necessary.  Based  on  the 
information  supplied  by  the 
commenters,  the  FAA  now  recognizes 
that  15  months  corresponds  more  closely 
to  the  interval  representative  of  most  of 
the  affected  operators'  normal 
maintenance  schedules.  Accordingly, 
paragraphs  (a)(2)  and  (a)(3)  of  the  final 
rule  have  been  revised  to  reflect  a 
compliance  time  of  15  months.  The  FAA 
does  not  consider  that  this  extension 
will  adversely  affect  safety. 

Two  commenters  recommend  that  the 
proposed  rule  include  a  terminating 
action  for  the  repetitive  inspections.  The 
FAA  notes  that  provisions  for  a 
terminating  action  were  included  in 


paragraph  (c)(2)  of  the  notice  (and, 
likewise,  in  this  final  rule). 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

There  are  approximately  135  Boeing 
Model  747-100  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  87  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  16  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $76,560. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  “major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  “significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979):  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket  at  the  location 
provided  under  the  caption 
“ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1,  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g);  and  14  CFR  11.89. 

§  39.13  [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

92-07-11.  Boeing:  Amendment  39-8207. 

Docket  91-NM-188-AD. 

Applicability:  Model  747-100  series 
airplanes;  as  listed  in  Boeing  Alert  Service 
Bulletin  747-57 A2266,  dated  June  6, 1991; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  fuel 
leakage  onto  an  engine  and  a  resultant  fire, 
accomplish  the  following: 

(a)  Perform  a  visual  and  an  ultrasonic 
inspection  of  the  wing  front  spar  web 
between  front  spar  station  (FSS)  636  and  FSS 
675  in  accordance  with  Boeing  Alert  Service 
Bulletin  747-57 A2266,  dated  June  6, 1991,  at 
the  applicable  time  specified  in  the  following 
schedule: 

(1)  For  airplanes  that  have  accumulated 
more  than  20,000  flight  cycles  as  of  the 
effective  date  of  this  AO,  perform  the 
inspections  within  six  months  after  the 
effective  date  of  this  AD. 

(2)  For  airplanes  that  have  accumulated 
between  15,000  flight  cycles  and  20,000  flight 
cycles  as  of  the  effective  date  of  this  AD, 
perform  the  inspections  within  15  months 
after  the  effective  date  of  this  AD. 

(3)  For  airplanes  with  fewer  than  15,000 
flight  cycles  as  of  the  effective  date  of  this 
AD,  perform  the  inspections  within  15  months 
after  accumulating  15,000  flight  cycles. 

(b)  If  cracking  is  found,  prior  to  further 
flight,  repair  in  a  manner  approved  by  the 
Manager.  Seattle  Aircraft  Certification  Office. 
FAA.  Transport  Airplane  Directorate. 

(c)  If  no  cracking  is  found,  accomplish 
either  subparagraph  (c)(1)  or  (c)(2)  of  this  AD: 

(1)  Repeat  the  inspections  required  by 
paragraph  (a)  of  this  AD  at  intervals  not  to 
exceed  2,000  flight  cycles. 

(2)  Install  the  modification,  consisting  of 
the  replacement  of  fasteners,  specified  in 
Boeing  Alert  Service  Bulletin  747-57 A2266, 
dated  June  6. 1991.  Accomplishment  of  this 
modification  constitutes  terminating  action 
for  the  repetitive  inspection  requirements  of 
this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (ACO), 
FAA  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Seattle  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 
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(f)  The  inspections  and  repairs  shall  be 
done  in  accordance  with  Boeing  Alert  Service 
Bulletin  747-57A2266,  dated  June  6. 1991.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washin^on  98124.  Copies  may  be 
inspected  at  the  FAA.  Northwest  Mountain 
Region.  Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register.  1100  L 
Street  NW.,  Room  8401,  Washington.  DC. 

(g)  This  amendment  becomes  effective  May 

4. 1992. 

Issued  in  Renton,  Washington,  on  March 

10. 1992. 

James  V.  Devany, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  92^7032  Filed  3-25-92;  8:45  am) 
BILLING  CODE  4S10-13-M 


14  CFR  Part  39 

(Docket  No.  91-NM-21S-AD;  Amendment 
39-8205;  AD  92-07-09} 

Airworthiness  Directives;  Boeing 
Model  737-300,  -400,  and  -500  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

summary:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737 
series  airplanes,  that  currently  requires 
a  limitation  in  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  to 
incorporate  certain  operational 
procedures  to  detect  uncommanded 
changes  in  the  altitude  windows  of  the 
Mode  Control  Panel  (MCP).  This 
amendment  requires  modification  of  the 
currently-installed  MCP  This 
amendment  is  prompted  by  the 
development  of  a  new  MCP  that  is  not 
susceptible  to  uncommanded  changes  in 
the  altitude  window.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  uncommanded  changes  that 
could  cause  the  airplane  to  fly  to  an 
altitude  that  was  not  selected  by  the 
pilot. 

DATES:  Effective  May  4, 1992. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  4, 

1992. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle. 
Washington  90124.  This  information 
may  be  examined  at  the  FAA.  Transport 


Airplane  Directorate,  Rules  Docket,  1601 
Lind  Avenue  SW.,  Renton.  Washington; 
or  at  the  Office  of  the  Federal  Register. 
1100  L  Street  NW..  room  8401, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Peter  Skaves,  Aerospace  Engineer, 
Seattle  Aircraft  Certification  Office, 
Systems  h  Equipment  Branch.  ANM- 
130S,  FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington 
98055-4056;  telephone  (206)  227-2795; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATtON:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  regulations  by  superseding  AD 
90-07-02.  Amendment  39-6547  (55  FR 
10605,  March  22. 1990),  which  is 
applicable  to  Boeing  Model  737-300 
series  airplanes  equipped  with  Sperry 
SP300  autopilots,  was  published  in  the 
Federal  Register  on  November  18, 1991 
(56  FR  58191).  The  action  proposed  to 
require  modification  of  the  currently- 
installed  Mode  Control  Panel  (MCP). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the  rule  as 
proposed. 

Two  commenters  request  that  the 
proposed  compliance  time  be  extended 
from  12  to  24  months  after  the  effective 
date  of  the  AD.  One  of  these 
commenters  states  that  certain 
operators  are  acxomplishing  the  MCP 
modifications  in  their  own  facilities,  and 
that  spare  MCP  availability  and  existing 
operator  modification  capabilities 
cannot  support  equipment  modification 
turnaround  rates  that  are  high  enough  to 
meet  the  proposed  12  month  compliance 
period.  Another  commenter  points  out 
that  timely  accomplishment  of  the 
modification  is  dependent  upon  the 
ability  of  Honeywell  to  quickly  rework 
and  return  a  fixed  number  of  rotatable 
units.  The  commenter  indicates  that 
most  of  the  units  affected  by  the  AD 
belong  to  one  operator;  consequently, 
retrofit  cannot  be  easily  accelerated 
unless  significantly  more  rotatable  units 
are  made  available  to  this  operator. 
Additionally,  the  commenter  believes 
that,  since  the  operational  limitations 
required  by  AD  90-07-02  remain  in 
effect  until  the  modification  required  by 
this  AD  is  accomplished,  flight  safety 
would  not  be  compromised  in  the 
interim.  The  FAA  partially  concurs. 
Since  operators  have  been  aware  of  the 
problem  addressed  in  this  AD  since  the 
time  Boeing  issued  Service  Bulletin  737- 
22A1098  (January  17, 1991).  the  FAA  has 
determined  that  an  extension  of  the 


proposed  compliance  time  from  12  to  18 
months  is  warranted  in  order  to  provide 
adequate  time  for  operators  to  comply 
with  the  requirements  of  this  AD. 

Two  commenters  suggest  that  the 
economic  analysis  paragraph  of  the 
preamble  be  revised.  These  commenters 
state  that  there  are  no  parts  or  labor 
costs  involved  with  this  action,  since 
Boeing  and  Honeywell  are  covering 
these  costs  with  regard  to  the 
modification.  Therefore,  only  the  costs 
associated  with  removal  and 
reinstallation  of  the  MCP’s  will  be 
incurred  by  the  operators.  One 
commenter  suggests  that  the  number  of 
work  hours  required  to  accomplish  this 
removal  and  reinstallation  should  reflect 
only  1  work  hour,  rather  than  the  16 
work  hour  figure  that  appeared  in  the 
preamble  to  the  proposal.  Further,  the 
commenter  states  that  labor  costs  to  an 
airline  modifying  its  own  MCP’s  will  be 
reimbursed  at  the  normal  hourly  rate 
paid  for  warranty  repairs.  The  FAA 
concurs  and,  based  on  this  new  data, 
the  economic  analysis  paragraph,  below, 
has  been  revised  accordingly. 

One  commenter,  Honeywell,  requests 
that  the  final  rule  provide  clarification 
as  to  how  the  modification  will  be 
performed.  This  commenter  states  that 
reference  to  "replacement  of  MCP’s,”  as 
stated  in  the  cost  analysis  information 
in  the  preamble  to  the  notice,  could 
result  in  confusion.  The  FAA  concurs 
that  clarification  of  this  point  is 
necessary:  Honeywell  is  producing 
modification  kits  for  existing  MCP's; 
once  the  MCP  is  modified  with  this  kit,  it 
is  assigned  a  new  part  number.  An 
operator  can  either  install  the 
modification  kit  and  bill  Honeywell  for 
the  costs,  or  send  the  MCP  to  a 
Honeywell  service  center  for  installation 
of  the  modification  kit  (at  no  cost  to  the 
operator).  Upon  request,  a  spare  MCP 
may  be  loaned  to  an  operator 
temporarily,  until  the  operator’s 
modification  kit  is  installed.  Honeywell 
has  established  a  modification  schedule 
to  facilitate  the  flow  of  units  to  be 
modified  for  operators.  To  further  clarify 
this  point,  the  FAA  has  revised 
paragraph  (b)  of  the  final  rule  to  specify 
that  the  required  action  is  to  "modify” 
the  MCP,  rather  than  "replace," 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden  on 
anv  operator  nor  increase  the  scope  of 
the  AD. 
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There  are  approximately  864  Boeing 
Model  737-300,  -400,  and  -500  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
440  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  remove  and  reinstall  the  MCP,  and 
that  the  average  labor  rate  is  $55  per 
work  hour.  Modification  of  the  MCP’s 
will  be  accomplished  by  the 
manufacturer  and  vendor  at  no  cost  to 
the  operators.  Based  on  these  figures, 
the  total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $24,200. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufHcient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979):  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  it  is  contained  in  the 
Rules  Docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g);  and  14  CFR  11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6547  (55  FR 
10605,  March  22, 1990),  and  by  adding  a 


new  airworthiness  directive  (AD), 
amendment  39-8205,  to  read  as  follows: 
92-07-09.  Boeing:  Amendment  39-8205. 

Docket  91-NM-215-AD.  Supersedes  AD 
90-07-02.  Amendment  39-6M7. 
Applicability:  Model  737-300,  -400,  and  - 
500  series  airplanes;  equipped  with  Sperry 
SP300  Autopilot  Flight  Control  Computers 
and  Mode  Control  Panels  (MCP);  certificated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  uncommanded  changes  to  the 
target  altitude  displayed  in  the  altitude 
window  of  the  autopilot  mode  control  panel 
(MCP),  accomplish  the  following: 

(a)  For  Model  737-300  series  airplanes; 
Within  10  days  after  April  5. 1990  (the 
effective  date  of  AD  90^7-02,  Amendment 
39-6547),  incorporate  the  following 
procedures  into  the  Limitations  Section  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM).  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  in  the  AFM. 

"Autopilot  Limitations 
"For  airplanes  with  SP300  autopilot  MCP. 
Fiightcrews  must  use  the  following 
procedures: 

1.  Check  MCP  settings  after  any  electrical 
power  interruptions. 

2.  Following  change  in  ALT  selection  in 
the  MCP  window,  check  ALT  display  to 
ensure  desired  altitude  is  displayed. 

3.  Closely  monitor  altitude  during  all 
altitude  changes  to  ensure  that  the  autopilot 
captures  and  levels  off  at  the  desired  altitude. 

Note:  Standard  ’callouts.’  crew 
coordination,  and  cross-checking  of  MCP 
settings  and  flight  instruments  are  necessary 
to  detect  any  nonselected  MCP  display 
number  changes.’’ 

(b)  For  all  airplanes:  Within  18  months 
after  the  effective  date  of  this  AD,  modify  the 
MCP  in  accordance  with  Boeing  Alert  Service 
Bulletin  737-22A1098,  dated  January  17, 1991. 

(c)  After  accomplishment  of  paragraph  (b) 
of  this  AD,  remove  the  AFM  limitation  that  is 
specihed  in  paragraph  (a)  of  this  AD. 

Note:  For  Model  737-400  and  -500  series 
airplanes,  this  limitation  was  included  in  the 
amended  type  certificate,  and  must  be 
deleted  in  accordance  with  this  paragraph. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate.  The 
request  shall  be  forwarded  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Seattle  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  The  modification  shall  be  done  in 
accordance  with  Boeing  Alert  Service 
Bulletin  737-22A1098.  dated  January  17, 1991. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 


from  Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  Seattle.  Washington  98124. 
Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate.  1601  Lind 
Avenue  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  1100  L  Street 
NW.,  Room  8401,  Washington,  DC. 

(g)  This  amendment  becomes  effective  on 
May  4, 1992. 

Issued  in  Renton.  Washington,  on  March 
10, 1992. 

James.  V.  Devany, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  92-7033  Filed  3-25-92:  8:45  am) 
BILUNG  CODE  4910-13-M 


14  CFR  Part  39 

[Docket  No.  91-NM-93-AD;  Amendment  39- 
8206;  AD  92-07-10] 

Airworthiness  Directives;  Boeing 
Model  737  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737 
series  airplanes,  that  requires  the 
installation  of  additional  protection  on 
the  wire  bundles  in  the  circuit  breaker 
panel  to  guard  against  damage  from 
chafing  and  to  protect  the  battery  bus 
wiring  from  overloading.  This 
amendment  is  prompted  by  reports  of 
arcing  and  smoke  emanating  from  the 
panel,  and  the  discovery  of  undersized 
wiring  to  the  battery  bus.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  smoke  and  fire  in  the  cockpit 
emanating  from  the  panel  and  loss  of 
safety-essential  systems. 

DATES:  Effective  May  4, 1992. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  4, 

1992. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124.  This  information 
may  be  examined  at  the  FAA, 

Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  1100  L 
Street  NW.,  room  8401,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Matthew  S.  Wade,  Seattle  Aircraft 
Certification  Office,  Systems  and 
Equipment  Branch,  ANM-130S,  FAA, 
Transport  Airplane  Directorate,  1601 


Federal  Register  /  VoL  57,  No.  59  /  Thursday,  March  26,  1992  /  Rules  and  Regulations  10419 


Lind  Avenue  SW.,  Renton,  Washington 
98055-4056:  telephone  (206)  227-2751; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  737 
series  airplanes  was  published  in  the 
Federal  Register  on  October  8, 1991  (56 
FR  50679).  That  action  proposed  to 
require  the  installation  of  additional 
protection  on  the  wire  bundles  in  the 
circuit  breaker  panel  to  guard  against 
damage  from  chafing  and  to  protect  the 
battery  bus  wiring  from  overloading. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposal. 

The  Air  Transport  Association  (ATA) 
of  America,  on  behalf  of  several  of  its 
member  operators,  requests  that  the 
proposed  compliance  time  of  6  months 
be  extended.  Several  members  suggest 
that  the  proposed  compliance  time  be 
changed  so  that  the  modifications  can 
be  scheduled  during  a  “C”  check, 
approximately  18  months.  One  member 
points  out  that  an  extension  of  the 
compliance  time  is  necessary  since  all 
electrical  power  must  be  removed  from 
each  airplane  for  10  to  12  hours  in  order 
to  complete  the  proposed  modification; 
consequently,  retrofit  could  not  be 
accomplished  during  a  typical  overnight 
hold,  because  other  maintenance 
activity  requiring  electrical  power  could 
not  be  completed.  The  FAA  does  not 
concur  that  an  extension  of  the 
compliance  time  is  warranted. 

Continued  use  of  the  existing  wire 
between  the  28  volt  DC  battery  bus  and 
the  Digital  Flight  Control  System  poses  a 
hazard  to  the  system  itself,  as  well  as 
the  adjoining  wire  bundles  in  the  P6 
panel.  Consequently,  many  systems 
contained  in  the  wire  bundles  could  be 
damaged  from  wire  chafing  or 
overheating  of  the  DC  battery  bus 
wiring.  In  developing  an  appropriate 
compliance  time  for  the  AD,  the  FAA 
considered  not  only  the  degree  of 
urgency  associated  with  addressing  this 
unsafe  condition,  but  the  availability  of 
required  parts  and  the  practical  aspect 
of  installing  the  required  modification 
within  a  maximum  interval  of  time 
allowable  for  all  affected  airplanes  to 
continue  to  operate  without 
compromising  safety.  Additionally,  the 
proposed  compliance  time  was  selected 
so  that  it  would  fall  during  an  interval  of 
regularly  scheduled  maintenance  for  the 
majority  of  the  affected  fleet.  Further, 


since  issuance  of  the  NPRM,  another 
incident  has  occurred,  causing  22  wires 
to  chafe  and  short  against  the  airplane 
structure.  Taking  these  items  into 
consideration,  the  FAA  considers  the 
compliance  time,  as  proposed,  to  be 
justified.  However,  as  provided  by 
paragraph  (c)  of  the  final  rule,  the  FAA 
may  consider  the  approval  of  an 
extended  interval  as  an  alternative 
method  of  compliance,  if  the  operator 
can  provide  sufficient  data  to  justify 
such  an  extension. 

One  commenter  maintains  that  if  wire 
bundles  located  in  the  P6-2  circuit 
breaker  panel  are  modified  in 
accordance  with  Boeing  Service  Bulletin 
737-24-1077,  as  would  be  required  by 
proposed  paragraph  (a),  then  the  failure 
mode  addressed  by  Boeing  Service 
Bulletin  737-24-1084  (and  proposed 
paragraph  (b))  that  would  produce  a  60 
amp  load  on  the  28  volt  DC  battery  bus 
wiring  circuit  is  highly  unlikely  to  occur. 
In  light  of  this,  the  commenter  believes 
that  the  subsequent  installation  of  the 
correct  gauge  wire  in  the  circuit  breaker 
panel,  as  would  be  required  by  proposed 
paragraph  (b),  is  not  necessary.  The 
FAA  does  not  concur.  As  demonstrated 
by  service  history  and  confirmed 
through  fault  analysis,  either  failure 
mode  described  in  the  referenced  Boeing 
service  bulletins  can  occur  and  each 
represents  an  unsafe  condition  if  the 
undersized  wire  is  operated  beyond  the 
carrying  limits  of  current  industry 
standards.  Both  proposed  modifications 
are  necessary  in  order  to  fully  protect 
the  system  and  address  positively  the 
unsafe  condition  presented. 

The  manufacturer  recommends  that 
the  AD  be  revised  to  state  that  airplanes 
previously  modified  in  accordance  with 
earlier  versions  of  the  cited  Boeing 
service  bulletins  (that  is.  Service 
Bulletin  737-24-1077,  dated  August  17, 
1989,  or  Revision  1,  dated  August  16, 
1990;  or  Service  Bulletin  737-24-1084, 
dated  October  11, 1990)  are  considered 
to  be  in  compliance  with  the  rule.  The 
FAA  concurs,  and  has  revised 
paragraphs  (a)  and  (b)  of  the  final  rule  to 
reflect  this. 

This  final  rule  specifies  that  Boeing 
Service  Bulletin  737-24-1084,  Revision  1, 
was  issued  on  March  21, 1991,  instead  of 
March  8, 1991,  as  was  inadvertently 
cited  in  the  notice. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden  on 


any  operator  nor  increase  the  scope  of 
the  AD. 

There  are  approximately  863  Boeing 
Model  737  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  450  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 
Both  modifications  specified  in  the  rule 
will  be  required  to  be  accomplished  on 
approximately  388  airplanes;  it  will  take 
approximately  10  manhours  per  airplane 
to  accomplish  both  modifications. 
Replacement  of  the  undersized  wire  will 
be  required  to  be  accomplished  on 
approximately  62  airplanes;  it  will  take 
approximately  6  manhours  per  airplane 
to  accomplish  the  replacement.  The 
average  labor  rate  is  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $233,860. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979):  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  it  is  contained  in  the 
Rules  Docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety, 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
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A»Hhori>y:  49  U.SX1 13$4(a).  1421  andl«23: 

49  U.S.C.  106(g);  and  14  CFR  11.89. 

§39.13  (AmMMtedl 

Z  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

99-e7-lt.  Boefaig:  Amendment  39-8206. 

Docket  91-NM-93-AO. 

AppJioobUHy:  Model  737  airplanes,  as 
hated  la  Boeing  Service  Bulletin  7i7-^tA-VDin, 
Revision  2.  dated  July  26. 1991,  and  Boeing 
Service  Bulletin  737-24-1064,  Revision  1. 
dated  March  21. 1991:  certificated  in  any 
category. 

Compliance:  Required  within  6  months 
after  the  effective  date  of  this  AD.  unless 
accomplished  previously. 

To  prevent  cAafing  of  wires  and  electrical 
overload  of  tvlrea.  and  to  remove  the 
potential  iot  a  fire  in  the  cockpit  accomplish 
the  following: 

(al  For  alrj^anes  listed  in  Boeing  Service 
Bulletin  737-24-1077.  Revision  2  dated  (uly 
2S,  1991;  Modify  the  wire  bundles  and  install 
a  capped  quick  release  receptacle  and 
nutplate,  in  accordance  witii  Boeing  Service 
Bulletin  737-24-1077,  dated  August  17, 1989; 
or  Reviaioa  1.  dated  August  16, 1990;  or 
ReviskmZ  dated  )«ly  2S.  3991. 

(b)  For  airi^anes  listed  m  Boeing  Service 
BuUetia  737-^24-1084,  Revision  1.  dated  March 
21. 1991:  Replace  the  undersized  wire  with  a 
12  gauge  wire  in  the  P6-2  circuit  breaker 
panel,  in  accordance  with  Boeing  Service 
Bulletin  737-24-1084,  dated  October  11, 1990; 
or  Revision  1,  dated  March  21, 1991. 

fc)  An  allemative  method  of  compliance  or 
adiustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  whea  s^iproved  by  the  Manager. 
Seattle  Aircraft  Gerti£k»tion  Office  (ACO). 
FAA.  Transport  Aiiplane  Directorate.  The 
request  shafl  be  forwarded  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Seattie  ACO. 

fd)  Special  flight  permits  may  be  issued  in 
accordance  wMi  FM  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  Ibe  modifications  shall  be  done  in 
accordance  with  Boeing  Service  Bulletin  737- 
24-1077,  dated  August  17. 1989,  or  Revision  1, 
dated  August  16, 1990,  or  Revision  2,  dated 
)uly  2S,  1991:  and  in  accordance  with  Boeing 
Service  BuHetin  737-24-1064.  dated  October 
11, 1990,  or  Revision  1,  dated  March  21, 1991. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Rioter  in  accordance  with  S  liJSXl  952(a) 
and  1  CFR  Part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124. 
Copies  may  be  Inspected  at  tiie  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate.  1601  Lind  Avenue  SW.. 
Renton,  Washington;  or  at  tite  Office  of  tiie 
Federal  Register,  1100  L  Street  NW.,  room 
8401,  Washington,  OG 

(f)  This  amendment  becomes  effective  on 
May  4. 1992. 


Issued  ki  Renton.  Washington,  -on  March 
10.1992. 

Jaaoes  V.  Oevany, 

Acting  Manager,  Traneport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  92-7034  Filed  3-25-92;  8:45  an^ 
WLUNQ  CODE  StIO-IS-M 


14  CFR  Part  39 

[Oodcot  No.  91-NM-164-AO;  Amendment 
39-8208;  AO  92-07-121 

Airworthinegs  Dhactivea;  Boeing 
Model  767  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  f  AD], 
applicable  to  Boeing  Model  767  series 
airplanes,  that  requires  modification  of 
the  lever  and  bracket  assemblies  and 
connecting  bolts  for  the  off-wing  escape 
slide  compartment  door  opening 
actuators.  This  amendment  is  prompted 
by  reports  of  operations  unable  to  adjust 
the  travel  on  die  actuator  firing  pins  to 
obtain  the  required  engagement,  and 
insufficient  connecting  bolt  length.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  an  inadvertent  in¬ 
flight  off-wing  escape  slide  deployment 
during  flight  and  consequent  ^mage  to 
the  airplane,  or  failure  of  the  off-wing 
escape  system  to  deploy  when  required 
for  an  emergency  evacuation. 

OATES:  Effective  May  4, 1992. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  4, 
1992. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124.  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  Rules  Docket,  1001 
Lind  Avenue  SW.,  Renton,  Washington: 
or  at  the  Office  of  the  Federal  Register, 
1100  L  Street  NW.,  room  8401, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  jayson  Claar,  Aerospace  Engineer, 
Airframe  Brandi,  ANM-120S,  Seattle 
Aircraft  Certification  Office,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Wadrington 
98055-4056;  telephone  (206)  227-2784; 
fax  (206)  227-4181. 

SUPPLEMSHTMrY  ntfORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regidations  to  include  an 
airworthiness  directive  (AD)  that  Is 


applicable  to  certain  Boeing  Model  767 
series  airplanes  was  published  in  the 
Federal  Register  on  September  30, 1991 
(56  FR  49437).  That  action  proposed  to 
require  modification  of  the  lever  and 
bracket  assemblies  and  connecting  bolts 
for  the  off-wing  escape  slide 
compartment  door  opening  actuators. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  tiiis  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

Another  commenter  requests  that  the 
applicability  of  the  AD  be  revised  to 
include  only  those  Boeing  Model  767 
series  airplanes  on  which  a  firing  pin 
lever  has  been  installed  in  accordance 
with  the  original  version  of  Bomng 
Service  Bulletin  767-25-0137,  and  those 
with  the  production  equivalent  through 
line  number  357.  The  commenter 
contends  that  installation  of  a  firing  pin 
lever  was  intended  only  as  a  product 
improvement  to  assist  operators  in 
performing  the  required  rigging 
adjustment.  The  FAA  does  not  concur. 
The  FAA  has  received  reports  indicating 
that  some  operators  have  experienced 
difficulty  rigging  the  compartment  doors, 
in  particular,  aligning  the  firing  pin 
lever.  Difficulty  in  rigging  the 
compartment  doors  could  lead  to  the 
possibility  of  airplanes  being  returned  to 
service  with  misrigged  or  inoperative 
doors.  Incorporation  of  the  procedures 
specified  in  the  original  service  bulletin 
will  eliminate  this  difficulty.  In  light  of 
this  information,  the  FAA  has 
determined  that  both  the  installation  of 
the  firing  pin  lever  (reference  the 
original  version  of  the  service  bulletin) 
and  the  correction  of  the  bolt  length 
(reference  Revision  1  of  the  service 
bulletin)  are  necessary  for  all  airplanes 
currently  listed  in  the  applicability  of 
the  Notice  in  order  to  ensure  that  the 
unsafe  condition  is  corrected. 

One  commenter  questions  the 
justification  for  proceeding  with  the 
proposed  rule.  Tliis  commenter  states 
that  tiiere  have  been  no  occurrences 
where  the  firing  pin  was  not  pulled 
adequately  in  order  to  fire  the  actuator, 
and  no  occurrences  where  inadvertent 
deployment  was  caused  by  pulling  the 
pins  mistake.  The  FAA  does  not 
concur  with  cranmenter’s  suggestion  that 
this  AD  action  is  not  justified.  Although 
there  have  been  no  in-service  incidents 
of  inadvertent  slide  deployment  there 
have  been  at  least  three  reports  of  the 
inability  of  crew  or  maintenance 
personnel  to  adjust  the  travel  on  the 
actuator  firing  pins  in  order  to  obtain  ttte 
required  engagement  Sufficient  data 
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exist  to  demonstrate  that  this  factor, 
coupled  with  the  fact  that  connecting 
bolts  may  have  insufficient  length, 
presents  a  situation  that  could  result  in 
the  inadvertent  deployment  of  the  slide. 
Since  this  unsafe  condition  potentially 
could  exist  on  any  of  the  affected 
airplanes  equipped  with  these  escape 
systems,  the  FAA  has  determined  that 
the  modification  required  by  this  AD 
represents  a  positive  fix  to  prevent  its 
occurrence. 

One  commenter  requests  that  the 
proposed  rule  be  revised  to  require  only 
repetitive  verification  of  the  travel 
distance  of  the  actuator  firing  pins.  This 
commenter  believes  that  modification  of 
the  subject  unit  is  not  necessary  to 
address  the  unsafe  condition.  The  FAA 
does  not  concur.  This  AD  action  reflects 
the  FAA's  decision  that  long  term 
continued  operational  safety  should  be 
assured  by  actual  modification  of  the 
airframe  to  remove  the  identified 
problem,  rather  than  by  repetitive 
inspections.  As  addressed  previously, 
the  modification  required  by  this  AD 
action  is  a  positive  Hx  to  prevent  the 
occurrence  of  the  addressed  unsafe 
condition. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  318  Boeing 
Model  767  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  131  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  8  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour. 
ModiHcation  parts  will  be  provided  by 
the  manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $57,640. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979):  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 


number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  it  is  contained  in  the 
Rules  Docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket  at  the 
location  provided  under  the  caption 
“ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a],  1421  and  1423; 
49  U.S.C.  106(g);  and  14  CFR  11.89. 

§  39.13  [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

92-07-12.  Boeing:  Amendment  39-8208. 

Docket  91-NM-164-AD. 

Applicability:  Model  767  series  airplanes, 
as  listed  in  Boeing  Service  Bulletin  767-25- 
0137,  Revision  1,  dated  May  9, 1991, 
certificated  in  any  category. 

Compliance:  Required  within  the  next  18 
months  after  the  effective  date  of  this  AD, 
unless  accomplished  previously. 

To  ensure  proper  deployment  of  the  off- 
wing  escape  system,  accomplish  the 
following: 

(a)  Modify  the  off-wing  escape  system  in 
accordance  with  Boeing  Service  Bulletin  767- 
25-0137,  Revision  1,  dated  May  9, 1991. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate.  The 
request  shall  be  forwarded  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  Boeing  Service  Bulletin  767- 
25-0137,  Revision  1,  dated  May  9, 1991.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group.  P.O.  Box  3707, 
Seattle,  Washington  98124.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 


Directorate.  1601  Lind  Avenue  SW..  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  1100  L  Street  NW..  room  8401, 
Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
April  30. 1992. 

Issued  in  Renton,  Washington,  on  March 
10, 1992. 

James  V.  Devany, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  92-7035  Filed  3-25-92;  8:45  amj 
BILUNQ  CODE  4910-13-M 


14  CFR  Part  39 

[Docket  No.  91-NM-154-AD;  Amendment 
39-8209;  AD  92-07-13] 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767 
series  airplanes,  that  requires 
adjustment  of  the  escape  system  girt  bar 
locks.  This  amendment  is  prompted  by  a 
report  of  an  escape  slide  that  failed  to 
deploy  and  fell  to  the  ground.  The 
actions  specified  by  this  AD  are 
intended  to  ensure  proper  retention  of 
the  girt  bar  to  the  girt  bar  carrier.  This 
condition,  if  not  corrected,  could  result 
in  the  escape  system  not  being  available 
during  an  emergency  evacuation. 
dates:  Effective  May  4, 1992. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  4, 
1992. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124.  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  Rules  Docket,  1601 
Lind  Avenue  SW„  Renton,  Washington: 
or  at  the  Office  of  the  Federal  Register, 
1100  L  Street  NW..  room  8401, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jayson  B.  Claar,  Seattle  Aircraft 
Certification  Office,  Airframe  Branch, 
ANM-120S;  telephone  (206)  227-2784, 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton.  Washington  98055-4056. 
SUPPUEMENTARV  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
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airworthinefis  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  767 
series  airplanes  was  published  in  the 
Federal  Register  as  a  supplemental 
notice  of  proposed  rulemaking  on 
January  13. 1992  (57  FR 1229).  That 
action  proposed  to  require  adjustment  of 
the  escape  system  girt  bar  locks  on  Type 
A  and  certain  Type  I  emergency  exits. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  commenters  support  the  rule  as 
proposed. 

Aftercareful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  3S4  Boeing 
Model  767  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  134  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 
that  it  will  take  approximatdy  20  work 
hours  per  airplane  to  accomplish  the 
requir^  actions,  and  that  the  average 
latwr  rate  is  $55  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  LLS.  operators  is  estimated  to 
be  $147,400. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  ft»e  distribution  of  power  and 
responsibilities  among  die  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  diis  action  (1)  is  not  a  “major 
rule"  under  Executive  Orfer  12291;  (2)  is 
not  a  “significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  final  evaluation  has  b«en  prepared  for 
this  action  and  ft  is  contained  in  die 
Rules  Docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket  at  die 
location  provided  under  die  caption 
“AOORESSeS.** 

List  of  Sulqeote  in  It  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  referem^e. 
Safety. 


Adoption  of  the  AmendmeDt 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  fellows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  pert  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a].  1421  and  1423; 
49  U3.C.  106(g):  and  14  CFR  11.86. 

439.13  (Amended] 

2.  Sectirm  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive; 

92-07-13.  Boeing;  Amendment  39-8209. 
Docket  91-hBri-154-AD. 

Applicability:  Model  767  series  airplanes; 
as  listed  in  Boeing  Alert  Service  Bulletin  767- 
52A0061,  Revision  1.  dated  September  28, 
1991;  certificated  in  any  categ^. 

Compiiance:  Requir^  within  the  next  60 
days  after  the  effective  date  of  this  AD, 
unless  accomplished  previously. 

To  ensure  proper  retention  of  the  girt  bar  to 
the  girt  bar  carrier,  accomplish  the  following: 

(a)  Adjust  the  ball  phinger  for  the  girt  bar 
locks  in  accordance  with  Boeing  Alert 
Service  Bulletin  767-52A0061,  Revision  1, 
dated  September  28. 1991. 

(b)  An  alternative  method  of  oonq>liance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (AGO), 
FAA,  TranspcMl  Airplane  Directorate.  The 
request  shall  be  forwarded  through  an  FAA 
Principal  Maintenance  inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Seattle  AGO. 

(c)  Special  fli^t  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AO  can  be 
accomplished. 

(d)  The  repair  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  787- 
52A0061,  Revision  1,  dated  September  26, 
1991.  Ibis  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S£.  552(a) 
and  1 CFK  part  61.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle  Washington  98124. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  1100  L  Street 
NW.,  room  8401,  Washington,  DC 

(e)  This  amendment  becomes  effective  on 
May  4, 1992. 

Issued  in  Renton.  Washington,  on  March 
10,1992. 

James  V.  Devany, 

Acting  Manager.  Transport  Airphne 
Directorate.  Ainrafl  Certification  Service. 
(FROoc.  82-7038  Filed  3-2&-92;  8:45  am] 
BHXMQ  cooe  4>10-1S-M 


14  CFR  Part  39 

[Docket  No.  91-NM-208-AO;  Amendment 
38-9199;  AO  92-07-03] 

Airworthiness  Direetlves;  British 
Aerospace  Model  BAe  12S-800A 
Series  Mrplanes 

AGENCY:  Federal  Aviation 
Adminstration,  DOT. 
action:  Final  rule. 

SUMMABY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
Model  BAe  125-800A  series  airplanes, 
that  requires  installation  of  an  improved 
wash  basin  water  tank  shroud  drain 
outlet  This  amendment  is  prompted  by 
reports  of  wash  basin  water  tank 
leakage,  which  could  result  in  ice 
forming  on  the  aileron  control  cables. 

The  actions  specified  by  this  AD  are 
intended  to  prevent  reduced 
controll£d)ility  of  the  airplane. 

DATES:  Effective  May  4,  1992. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  4, 

1992. 

ADDRESSES:  The  service  information 
referenoed  in  this  AD  may  be  obtained 
from  British  Aerospace,  Librarian 
for  Service  Bulletins,  P.O.  Box  17414, 
Dulles  International  Airport, 

Washington,  DC  20041-0414.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  1100  L  Street  NW.. 
room  8401,  Washington.  DC. 

FOR  FURTHER  MFORMATION  CONTACT: 

Mr.  William  Schroeder,  Aerospace 
Engineer,  Standardization  Branch. 
ANM-113.  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056; 
telephone  (206)  227-2148;  fax  (206)  227- 
132a 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  British  Aerospace 
Model  BAe  12S-600A  series  airplanes 
was  published  in  the  Federal  Register  on 
December  2, 1991  (56  FR  61213).  That 
action  proposed  to  require  installation 
of  an  improved  wash  basin  water  tank 
shroud  drain  outlet 
Interested  persons  bave  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amenchnent  Due 
consid^ation  has  been  given  to  the 
single  commeot  reoeived 
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The  commenter  requests  that  the  FAA 
require  the  manufacturer  to  develop  a 
shield  to  cover  the  aileron  contrcd  cable 
pulleys  in  order  to  prevent  the  unsafe 
condition  regardless  of  where  the  water 
leak  occurs.  The  commenter  notes  that 
the  British  Aerospace  service  bulletin 
referenced  in  the  proposal  addresses 
only  one  possible  source  of  water 
leakage  that  could  freeze  and  result  in 
the  unsafe  condition.  Additionally,  the 
commenter  indicates  that  a  Service 
Difficulty  Report  on  a  certain  British 
Aerospace  Model  BAe  12S-600A  series 
airplane  has  been  filed,  which  depicts 
another  water  leak  source  that  could 
result  in  ice  forming  on  the  aileron 
control  cables. 

The  FAA  does  not  concur  with  the 
commenter’s  request.  The  notice 
proposes  corrective  action  to  address 
service  difficulties  involving  aileron 
cable  freezing  that  could  occur  due  to 
failures  in  an  aft  lavatory  water  supply 
and  drain  system  supplied  by  British 
Aerospace  at  the  time  the  airplane  was 
manufactured.  The  FAA  has  determined 
that  the  currently  proposed  corrective 
action  is  an  adequate  solution  to 
problems  that  the  manufacturer’s 
assessment  indicates  could  occur  with 
that  system.  The  commenter’s  request 
for  a  difrerent  approach  to  correct 
aileron  freezing  problems  is  prompted 
by  other  service  experience  involving 
aileron  cable  freezing  associated  with  a 
specific  Supplemental  Type  Certificate 
(STC}-approved  aft  bar  and  ice  maker 
system  installation,  llie  FAA  plans  to 
investigate  the  need  for  different  or 
additonal  corrective  action  to  prevent 
aileron  cable  freezing  on  airplanes  with 
the  STC-approved  aft  bar  and  ice  maker 
installation  as  a  separate  project,  and 
will  take  corrective  action,  as 
warranted.  However,  the  FAA  would 
consider  a  request  for  approval  to 
correct  the  aileron  cable  freezing 
problem  by  means  other  than  that 
specified  in  this  AD,  in  accordance  with 
the  provisions  of  paragraph  (c)  of  this 
AD. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  4  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  8  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  of  $55  per  work  hour. 
Required  parts  will  cost  approximately 
$2,159  per  aiiplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.Su  operators  is  estimated  to  be 
$10,396. 


The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  die  States,  or 
on  the  distribution  of  power  and 
responsibilites  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  ’’major 
rule”  under  Executive  Order  12291;  (2)  is 
not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26. 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  it  is  contained  in  the 
Rules  Docket  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket  at  the 
location  provided  under  the  caption 
“AOOflESSES.*’ 

List  of  Subjects  In  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421.  and  1423: 
49  U.S.C.  106(g);  and  14  CFR  11.89. 

§  39.13  [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive; 

92-07-03.  British  Aerospace:  Amendment  39- 
8199.  Docket  91-NM-208-AD. 

Applicability;  Model  BAe  125-800A  series 
airplanes,  as  listed  in  British  Aerospace 
Service  Bulletin  25-67-25A013A,  Revision  2. 
dated  October  16. 1991;  oertificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  reduced 
controllability  of  the  aiiplane,  accomplish  the 
following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  drain  the  water  from  the  wash 
basin  water  tank:  and  fabricate  and  install  a 
placard  to  indicate  that  the  wash  basin  is 
“inoperative." 


(b)  Within  3  months  after  the  effective  date 
of  this  AD.  install  a  new  coUector/outlet  and 
drain  pipe  below  the  wash  basin  water  tank 
outlet  in  accordance  with  British  Aerospace 
Service  Bulletin  2S-67-25A013A  Revision  2. 
dated  October  18, 1991.  After  installing  the 
new  collector/ outlet  and  drain  pipe,  remove 
the  placard  required  by  paragraph  (a)  of  this 
AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  The  request 
shall  be  forwarded  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  The  installation  ahall  be  done  in 
accordance  with  British  Aerospace  Service 
Bulletin  25-67-25A013A.  Revision  2.  dated 
October  18, 1991,  which  includes  the 
following  list  of  effective  pages: 

Note:  The  individual  pages  of  this  service 
bulletin  are  marked  only  with  a  “revision 
leveL"  No  dates  appear  on  the  pages,  except 
for  page  1.  which  references  July  18, 1991,  as 
the  issue  date  of  die  original  version  of  the 
service  bulletin,  and  October  18. 1991,  as  the 
issue  date  of  Revision  2. 


Page  No. 

Revision 

level 

1  7-a  «-in 

2. 

Ofiginal. 

2,  3,  4,  5-6,  11-12,  13,  14 _ _ -...^ 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  British  Aerospace,  n.C, 
Librarian  for  Service  Bulletins.  P.O.  Box 
17414,  Dulles  international  Airport. 
Washington.  DC  20041-0414.  Copies 
may  be  inspected  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Und  Avenue 
SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  1100  L 
Street  NW.,  room  8401,  Washington,  DC. 

(f)  This  amendment  becomes  effective 
on  May  4. 1992. 

Issued  in  Renton,  Washington,  on  March  5, 
1992. 

Darrell  M.  Pedecsoa. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

(FR  Doc.  92-7037  Piled  3-25-92;  845  am) 
«LUNQ  CODE  4tte-rS-M 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Parts  200,  203,  and  234 

[Docket  No.  R-92-1514;  FR-2855-C-03] 

Single  Family  Development 
Acceptance  of  Individual  Residential 
Water  Purification  Equipment; 
Correction 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

ACTION:  Final  rule;  correction. 

summary:  On  March  19, 1992  (57  FR 
9602).  the  Department  published  in  the 
Federal  Register,  a  final  rule  that  sets 
out  the  circumstances  under  which  the 
Department  will  agree  to  provide  FHA 
mortgage  insurance  on  single  family 
properties  for  which  a  loan-to-value 
ration  (LTV)  greater  than  90%  is 
proposed,  and  when  certain  of  the 
requirements  associated  with  water 
supply  systems  set  out  in  24  CFR 
200.926d(f),  and  usually  applied  to  such 
properties,  cannot  be  met.  The  purpose 
of  this  document  is  to  correct  the 
regulatory  text  amendatory  language 
indicated  in  the  final  rule  to  reflect  the 
fact  that  the  published  rule  was  indeed  a 
final  rule  and  not  a  proposed  rule.  This 
document  will  also  list  the  Subject 
Indexing  Terms  for  24  CFR  parts  200, 

203,  and  234,  and  the  Federal  Domestic 
Assistance  Catalog  number  that  the 
inadvertently  omitted  from  the 
published  final  rule. 

EFFECTIVE  DATE:  April  20. 1992. 

FOR  FURTHER  INFORMATION  CONTACr. 
Donald  Fairman,  Manufactured  Housing 
and  Construction  Standards  Division, 
room  6207,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW.,  Washington,  DC  20410-8000, 
telephone,  voice:  (202)  708-0718;  (TDD) 
(202)  708-4594.  (These  are  not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION: 

Accordingly,  FR  Doc.  92-6234,  the  final 
rule  amending  24  CFR  parts  200,  203, 
and  234,  published  in  the  Federal 
Register  on  Thursday,  March  19, 1992  (57 
FR  9602)  is  corrected  to  read  as  follows: 

PARTS  200, 203,  and  234— 
[CORRECTED] 

1.  On  page  9609,  immediately 
following  the  end  of  the  preamble  and 
before  the  words  of  issuance  at  the  top 
of  the  third  column,  the  Federal 
Domestic  Assistance  Catalog  number 


(FDAC)  and  the  list  of  subjects  are 
added  to  read  as  follows: 

“The  Federal  Domestic  Assistance  Catalog 
number  (FDAC)  for  this  final  rule  is  14.181. 

List  of  Subjects 

24  CFR  Part  200 

"Administrative  practice  and 
procedure.  Claims,  Equal  employment 
opportunity,  Fair  housing.  Home 
improvement.  Housing  standards.  Lead 
poisoning,  Loan  programs — housing  and 
community  development.  Mortgage 
insurance.  Organization  and  functions 
(Government  agencies).  Reporting  and 
Recordkeeping  requirements,  and  Social 
security. 

24  CFR  Part  203 

Hawaiian  Natives,  Home 
improvement.  Loan  programs — housing 
and  community  development.  Mortgage 
insurance.  Reporting  and  recordkeeping 
requirements,  and  Solar  energy. 

24  CFR  Part  234 

Condominiums,  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements." 

2.  On  page  9609,  in  the  third  column, 
at  the  top  of  the  page,  the  words  of 
issuance  for  parts  200,  203  and  234  is 
corrected  to  read  as  follows: 

"Accordingly,  the  Department  amends 
24  CFR  parts  200,  203,  and  234  as 
follows:”. 

3.  On  page  9609,  in  the  third  column, 
item  1  is  corrected  to  read  as  follows: 

"1.  The  authority  citation  for  part  200 
continues  to  read  as  follows: 

"Authority:  Titles  I  and  II,  National 
Housing  Act  (12  U.S.C.  1701-1715z-18):  sec. 
7(d),  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)).’’ 

4.  On  page  9609,  in  the  third  column, 
the  amendatory  language  for  item  2  is 
corrected  to  read  as  follows: 

§  200.926d  [Corrected] 

“2,  Section  200.926d  is  amended  by 
revising  paragraph  (f)(2)(ii)  to  read  as 
follows:". 

5.  On  page  9609,  in  the  third  column 
item  3  is  corrected  to  read  as  follows: 

"3,  The  authority  citation  for  part  203 
continues  to  read  as  follows: 

Authority:  Secs.  203,  211,  National 
Housing  Act  (12  U.S.C.  1709, 1715b):  sec.  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d].  In 
addition,  subpart  C  is  issued  under  sec.  230, 
National  Housing  Act  (12  U.S.C.  1715u).” 

6.  On  page  9609,  in  the  third  column, 
the  amendatory  language  for  item  4  is 
corrected  to  read  as  follows: 


§  203.52  [Corrected] 

"4.  A  new  §  203.52  is  added  to  subpart 
A,  to  read  as  follows:". 

7.  On  page  9611,  in  the  first  column, 
the  amendatory  language  for  item  5  is 
corrected  to  read  as  follows: 

§  203.550  [Corrected] 

"5.  In  subpart  C,  §  203.550  is  amended 
by  revising  the  first  sentence  in 
paragraph  (c).  and  by  adding  a  new 
second  sentence  to  paragraph  (c),  to 
read  as  follows:”. 

8.  On  page  9611,  in  the  second  column, 
item  6  is  corrected  to  read  as  follows: 

“6.  The  authority  citation  for  part  234 
continues  to  read  as  follows: 

"Authority:  Secs.  211,  234,  National 
Housing  Act  (12  U.S.C.  1715b,  1715y);  sec. 

7(d],  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d}).  Section 
234.520(a)(2)(ii]  is  also  issued  under  sec. 
201(a),  National  Housing  Act  (12  U.S.C. 
1707(a)).’’ 

9.  On  page  9611,  in  the  second  column, 
the  amendatory  language  for  item  7  is 
corrected  to  read  as  follows: 

§  234.64  [Corrected] 

“7.  A  new  §  234.64  is  added  to  subpart 
A,  to  read  as  follows:". 

Dated:  March  20, 1992. 

Grady  |.  Norris, 

Assistant  General  Counsel  far  Regulations. 
[FR  Doc.  92-6947  Filed  3-25-92;  8:45  am) 
BILLING  CODE  4210-27-M 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 

RIN  2900-AF66 

Veterans’  Benefits  Programs 
Improvement  Act  of  1991 

agency:  Department  of  Veterans 
Affairs. 

action:  Final  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  has  amended  its 
adjudication  regulations  concerning  the 
frequency  of  parents’  dependency  and 
indemnity  compensation  (DIG) 
payments,  the  eligibility  of  remarried 
surviving  spouses  or  married  children 
for  the  reinstatement  of  benefits,  the 
presumptive  period  for  leukemia  as  a 
radiogenic  disease,  the  definition  of  a 
radiation-exposed  veteran  and  the 
protection  of  ratings  when  changes  are 
made  in  the  Schedule  for  Rating 
Disabilities  (38  CFR  part  4).  These 
amendments  are  necessary  to 
implement  recently  enacted  legislation. 
The  intended  effect  of  these 
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amendments  is  to  bring  the  regulations 
into  conformance  with  the  new  statutory 
requirements. 

EFFECTIVE  DATE:  These  amendments  are 
effective  August  14, 1991,  the  date  that 
Public  Law  102-66  was  signed  into  law. 
FOR  FURTHER  IMFORMATION  COMTACT: 

]ohn  Bisset,  fr..  Consultant,  Regulations 
Staff,  Compensation  and  Pension 
Service,  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs,  BIO  Vermont  Avenue,  NW., 
Washington,  DC  20420,  (202)  233-3005. 
SUPPtEMENTARV  INFORMATION:  Section 
102  of  the  Veterans’  Benefits  Programs 
Improvement  Act  of  1991,  Public  Law 
102-66,  amended  38  U.S.C.  1315 
(formerly  415)  to  authorize  the  Secretary 
to  make  payment  of  parents'  DIC  less 
frequently  than  monthly  if  the  amount  of 
the  annual  benefit  is  less  than  4  percent 
of  the  maximum  annual  rate  payable 
under  38  U.S.C  1315.  The  Secretary  has 
decided  to  exercise  that  authority  by 
authorizing  semiannual  payments,  but 
allowing  affected  beneficiaries  to  elect 
to  receive  payment  monthly  in  cases  in 
which  other  federal  benefits  would 
otherwise  be  denied.  Because  of  the 
small  number  of  beneficiaries  receiving 
benefits  under  this  program,  and 
because  the  difference  between  the 
minimum  payment  of  $5  per  month  and 
the  point  at  which  payment  less 
frequently  than  monthly  is  authorized  is 
so  slight,  the  cost  of  programming  to 
provide  for  payment  at  additional 
intervals  is  not  warranted.  VA  is 
amending  38  CFR  3.30  to  provide  for 
semiannual  payments. 

Section  8004  of  the  Omnibus  Budget 
Reconciliation  Act  of  19^  Public  Law 
101-508,  eliminated  the  eligibility  of 
remarried  surviving  spouses  and 
married  children  for  reinstatement  of 
benefits  when  that  marital  relationship 
terminates  unless  the  disqualifying 
marital  relationship  was  void  or  was 
annulled.  Similarly,  the  fact  that  a 
surviving  spouse  of  a  veteran  terminated 
a  relationship  with  another  person,  in 
which  the  surviving  spouse  held  himself 
or  herself  out  openly  to  the  public  as  the 
spouse  of  that  person,  was  also 
eliminated  as  a  basis  for  the 
reinstatement  of  benefits.  These 
provisions  apply  to  claims  filed  after 
October  31. 1990.  Section  502  of  Public 
Law  102-86  provides  that  the 
amendments  made  by  section  8004  of 
Public  Law  101-508  do  not  apply  with 
respect  to  any  individual  who  on 
October  31. 1990.  was  a  surviving  spouse 
or  child  within  the  meaning  of  title  38, 
United  States  Code,  unless  after  that 
date  that  individual  marries  or,  in  the 
case  of  a  surviving  spouse,  begins  to  live 
with  another  person  while  holding 


himself  or  herself  out  openly  to  the 
public  as  that  person's  spouse.  VA  is 
amending  38  CFR  3.55.  3.215,  3.400(u). 
3.400(v).  and  3.400(w)  (as  amended  by  56 
FR  25043-45)  to  implement  this  new 
statutory  provision. 

Section  2  of  the  Radiation-Exposed 
Veterans  Compensation  Act  of  1988, 
Public  Law  100-321,  provided  a  40-year 
presumptive  period  for  all  but  one  of  the 
conditions  for  which  presumptive 
service  connection  may  be  granted 
based  upon  participation  in  a  radiation- 
risk  activity  during  active  military 
service:  a  30-year  presumptive  period 
was  provided  for  leukemia.  Under 
Public  Law  100-321,  reservists  who 
participated  in  a  radiation-risk  activity 
while  on  active  duty  for  training  or 
inactive  duty  training  are  not  entitled  to 
presumptive  service  connection.  Section 
104  of  i^blic  Law  102-86  amended  38 
U.S.C.  1112  (formerly  312)  to  provide  for 
a  40-year  presumptive  period  for  the 
occurrence  of  leukemia  in  veterans 
exposed  to  radiation,  and  section  105  of 
Public  Law  102-86  extended 
presumptive  service  connection  to 
individuals  who  were  engaged  in  a 
radiation-risk  activity  during  active  duty 
for  training  or  inactive  duty  training.  VA 
is  amending  38  CFR  3.309(d)  to 
implement  these  new  statutory 
provisions. 

The  VA  General  Counsel,  in  O.G.C 
Prec.  66-90,  determined  that  VA  had  no 
statutory  authority  to  “grandfather"  or 
protect  disability  evaluations  assigned 
under  superced^  rating  criteria.  Section 
103  of  Public  Law  102-88  amended  38 
U.S.C.  1155  (formerly  355)  to  provide 
that  a  modification  to  the  rating 
schedule  occurring  after  August  14, 1991, 
will  not  result  in  a  reduction  of  any 
disability  evaluation  unless  that 
disability  has  actually  improved.  VA  is 
deleting  38  CFR  3.343(d)  since  that 
paragraph  is  no  longer  relevant,  and  is 
amending  §  3.951  to  implement  this  new 
statutory  provision. 

VA  is  issuing  a  final  rule  to  implement 
the  statutory  changes  contained  in 
Public  Law  102-86.  Because  these 
amendments  implement  statutory 
changes,  publication  as  a  proposal  for 
public  notice  and  comment  is 
unnecessary. 

Since  a  notice  of  proposed  rulemaking 
is  unnecessary  and  will  not  be 
published,  these  amendments  are  not  a 
“rule”  as  defined  in  and  made  subject  to 
the  Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  601(2).  In  any  case,  these 
regulatory  amendments  will  not  have  a 
significant  economic  impact  on  a 
substantia  number  of  small  entities  as 
they  are  defined  in  the  RFA.  S  U.SX]. 


sections  601-612.  These  amendments 
will  not  directly  affect  any  small  entity. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  Secretaiy 
has  determined  that  these  regulatory 
amendments  are  non-major  fur  the 
following  reasons: 

(1)  They  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more. 

(2)  They  will  not  cause  a  major 
increase  in  costs  or  prices. 

(3)  They  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  Catalog  of  Federal  Domestic  Assistance 
program  numbers  are  64.105. 64.109  and 
64.110. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims.  Handicapped.  Health 
care.  Pensions.  Veterans. 

Approved  February  7, 1992. 

Edward  ).  Derwinski. 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble.  38  CFR  part  3  is  amended  as 
set  forth  below: 

PART  3— ADJUDICATION 

Subpart  A— Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A,  is  revised  to  read  as  follows: 

Authority:  72  Stat  1114;  38  U.S.C.  SOl(a). 
unless  otherwise  noted. 

2.  In  §  3.30,  paragraph  (e)  is 
redesignated  as  paragraph  (f).  a  new 
paragraph  (e)  is  added,  the  section 
heading,  introductory  text  and 
paragraph  headings  for  paragraphs  (a), 
(b).  (c),  and  (d)  are  revised  to  read  as 
follows: 

§  3.30  Frequency  of  payment  of  improved 
pension  and  parents’  dependency  and 
indemnity  compensation  (DIC). 

Payment  shall  be  made  as  shown  in 
paragraphs  (a),  (b).  (c),  (d).  (e).  and  (f)  of 
this  section:  however,  beneficiaries 
receiving  payment  less  frequently  than 
monthly  may  elect  to  receive  payment 
monthly  in  cases  in  which  other  Federal 
benefits  would  otherwise  be  denied. 

(a)  Improved  pension — Monthly. 

A  *  A  *  • 

(b)  Improved  pension — Quarterly. 

A  A  *  •  * 
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(c)  Improved  pension — Semiannuolly. 

■***«* 

(d)  Improved  pension — Annually. 

*  *  *  *  .  * 

(e)  Parents’  Die — Semiannually. 

Benefits  shall  be  paid  every  6  months 

on  or  about  June  1,  and  December  1,  if 
the  amount  of  the  annual  benefit  is  less 
than  4  percent  of  the  maximum  annual 
•rate  payable  under  38  U.S.C.  1315. 

*  ★  *  «r  * 

3.  In  §  3.55,  paragraphs  (b],(c),  (d),  (e). 
and  the  cross  reference  that  appears  at 
the  end  of  the  section  are  revised  to 
read  as  follows: 

§  3.55  Terminated  marital  relationships. 
***** 

(b)  Provided  that  the  marriage: 

(1)  Has  been  terminated  by  death,  or 

(2)  Has  been  dissolved  by  a  court  with 
basic  authority  to  render  divorce 
decrees  unless  the  Department  of 
Veterans  Affairs  determines  that  the 
divorce  was  secured  through  fraud  by 
the  surviving  spouse  or  by  collusion,  and 

(3)  The  surviving  spouse  has  not 
remarried  after  October  31, 1990,  marital 
relationships  terminated  on  or  after 
January  1, 1971,  but  prior  to  November  1, 
1990,  shall  not  bar  the  furnishing  of 
benefits  to  such  surviving  spouse. 

(cj  Provided  that  the  same  or  similar 
relationship  does  not  resume  after 
October  31, 1990,  the  fact  that  a 
surviving  spouse  has  lived  with  another 
person  and  has  held  himself  or  herself 
out  openly  to  the  public  as  the  spouse  of 
such  other  person  shall  not  bar  the 
furnishing  of  benefits  to  him  or  her  after 
he  or  she  terminates  the  relationship,  on 
or  after  January  1, 1971,  but  prior  to 
November  1, 1990. 

(dj  Provided  that  the  same  or  similar 
conduct  or  relationship  does  not  resume 
after  October  31, 1990,  the  fact  that 
benefits  to  a  surviving  spouse  may 
previously  have  been  barred  because 
his  or  her  conduct  or  a  relationship  into 
which  he  or  she  had  entered  had  raised 
an  inference  or  presumption  that  he  or 
she  had  remarried  or  had  been 
determined  to  be  open  and  notorious 
adulterous  cohabitation,  or  similar 
conduct,  shall  not  bar  the  furnishing  of 
benefits  to  such  surviving  spouse  after 
he  or  she  terminates  the  conduct  or 
relationship,  on  or  after  January  1, 1971, 
but  prior  to  November  1, 1990. 

(ej  Provided  that  the  marriage: 

(Ij  Has  been  terminated  by  death,  or 

(2J  Has  been  dissolved  by  a  court  with 
basic  authority  to  render  divorce 
decrees  unless  the  Department  of 
Veterans  Affairs  determines  that  the 
divorce  was  secured  through  fraud  by 
either  party  or  by  collusion,  and 


(3J  The  child  has  not  remarried  after 
October  31, 1990,  marital  relationships 
terminated  on  or  after  January  1, 1971, 
but  prior  to  November  1, 1990,  shall  not 
bar  the  furnishing  of  benefits  to  or  for 
such  child. 

Cross  Reference:  Evidence.  See  §  3.207. 
Termination  of  marital  relationship  or 
conduct.  See  §  3.215. 

***** 

4.  Section  3.215  is  revised  to  read  as 
follows: 

§  3.21 5  Termination  of  marital  relationship 
or  conduct. 

With  respect  to  marriages  terminated 
on  or  after  January  1, 1971,  but  prior  to 
November  1, 1990,  benefits  may  be 
resumed  to  an  unmarried  surviving 
spouse  upon  filing  of  an  application  and 
submission  of  satisfactory  evidence  that 
the  surviving  spouse  has  ceased  living 
with  another  person  and  holding  himself 
or  herself  out  openly  to  the  public  as 
that  person’s  spouse  or  that  the 
surviving  spouse  has  terminated  a 
relationship  or  conduct  which  had 
created  an  inference  or  presumption  of 
remarriage  or  related  to  open  or 
notorious  adulterous  cohabitation  or 
similar  conduct,  unless  the  same  or 
similar  conduct  or  relationship  resumes 
after  October  31, 1990.  Such  evidence 
may  consist  of,  but  is  not  limited  to,  the 
surviving  spouse’s  certified  statement  of 
the  fact. 

5.  In  §  3.309,  paragraphs  (d](3j  and 
(dj(4j(ij  are  revised  to  read  as  follows: 

§  3.309  Disease  subject  to  presumptive 
service  connection. 

***** 

(dJ  *  *  * 

(3J  The  presumptive  period  referred  to 
in  paragraph  (dj(lj  of  this  section  is  the 
40-year  period  beginning  on  the  last  day 
on  which  the  veteran  participated  in  a 
radiation-risk  activity. 

(4)  *  *  * 

(iJ  The  term  radiation-exposed 
veteran  means  either  a  veteran  who 
while  serving  on  active  duty,  or  an 
individual  who  while  a  member  of  a 
reserve  component  of  the  Armed  Forces 
during  a  period  of  active  duty  for 
training  or  inactive  duty  training, 
participated  in  a  radiation-risk  activity. 
***** 

6.  In  §  3.343,  paragraph  (dJ  is  removed. 

7.  In  §  3.400,  paragraphs  (uj(3j  and 
(uj(4j,  (vj(3j  and  (vj(4j,  and  (wj  are 
revised  to  read  as  follows: 

§  3.400  General. 

***** 

(u)  *  *  * 

(3J  Death.  Date  of  death  if  claim  is 
filed  within  1  year  after  that  date; 
otherwise  date  of  receipt  of  claim. 


Benefits  are  not  payable  unless  the 
provisions  of  §  3.55(eJ  of  this  part  are 
met. 

(4)  Divorce.  Date  the  decree  became 
final  if  claim  is  filed  within  1  year  of 
that  date;  otherwise  date  of  receipt  of 
claim.  Benefits  are  not  payable  unless 
the  provisions  of  §  3.55(eJ  of  this  part 
are  met. 

(vj  *  *  * 

(3)  Death.  Date  of  death  if  claim  is 
filed  within  1  year  after  that  date; 
otherwise  date  of  receipt  of  claim. 
Benefits  are  not  payable  unless  the 
provisions  of  §  3.55(bJ  of  this  part  are 
met. 

(4J  Divorce.  Date  the  decree  became 
final  if  claim  is  filed  within  1  year  after 
that  date;  otherwise  date  of  receipt  of 
claim.  Benefits  are  not  payable  unless 
the  provisions  of  §  3.55(bJ  of  this  part 
are  met. 

(wJ  Termination  of  relationship  or 
conduct  resulting  in  restriction  on 
payment  of  benefits  (38  U.S.C.  103(d)(3), 
5110(m),  effective  January  1. 1971; 

§§  3.50(b)(2)  and  3.55). 

Date  of  receipt  of  application  filed 
after  termination  of  relationship  and 
after  December  31, 1970.  Benefits  are  not 
payable  unless  the  provisions  of  §  3.55 
(cJ  or  (dJ,  as  applicable,  are  met. 
***** 

8.  In  §  3.951,  the  current  text  is 
designated  as  paragraph  (b)  and  a  new 
paragraph  (aj  and  authority  citation  are 
added  to  read  as  follows: 

§  3.951  Preservation  of  disability  ratings. 

(aJ  A  readjustment  to  the  Schedule  for 
Rating  Disabilities  shall  not  be  grounds 
for  reduction  of  a  disability  rating  in 
effect  on  the  date  of  the  readjustment 
unless  medical  evidence  establishes  that 
the  disability  to  be  evaluated  has 
actually  improved. 

(Authority:  38  U.S.C.  1155) 

***** 

(FR  Doc.  92-6581  Filed  3-25-92;  8:45  amj 
BILLING  CODE  •320-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  6925 

[CA-940-4214-10;  CACA  7435) 

Revocation  of  Secretarial  Order  Dated 
June  23, 1908;  California 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Public  land  order. 

summary:  This  order  revokes  in  its 
entirety  a  Secretarial  order  which 
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withdrew  80  acres  of  National  Forest 
System  land  for  use  as  an  administrative 
site.  The  land  is  no  longer  needed  for 
this  purpose,  and  the  revocation  is 
needed  to  permit  disposal  of  the  land 
through  land  exchange  under  the 
General  Exchange  Act  of  1922.  This 
action  will  open  the  land  to  such  forms 
of  disposition  as  may  by  law  be  made  of 
National  Forest  System  land.  The  land  is 
temporarily  closed  to  mining  by  a  Forest 
Service  exchange  proposal.  The  land 
has  been  and  will  remain  open  to 
mineral  leasing. 

EFFECTIVE  DATE:  April  27. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Viola  Andrade,  BLM  California  State 
Office.  Federal  Office  Building,  2800 
Cottage  Way,  room  E-2845,  Sacramento, 
California  95825,  916-978-^820. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  1714 
(1988),  it  is  ordered  as  follows: 

1.  The  Secretarial  Order  dated  June 
23. 1908,  which  withdrew  the  following 
described  National  Forest  System  land 
for  use  as  an  administrative  site,  is 
hereby  revoked  in  its  entirety: 

Mount  Diablo  Meridian 
Klamath  National  Forest 
Crawford  Creek  Administrative  Site 
T.  38  N..  R.  11  W.. 

Sec.  20.  WMsNE'ASWy*.  NWy4SW‘/4.  NEy4 
swy4swy4.  and  Nwy4SEy4Swy4. 

The  area  described  contains  80  acres  in 
Siskiyou  County. 

2.  At  10  a.m.  on  April  27, 1992,  the 
land  shall  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  land,  subject  to  valid 
existing  rights,  the  provision  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law. 

Dated:  March  17. 1992. 

Dave  O’Neal, 

Assistant  Secretary  of  the  Interior. 

(FR  Doc.  92-6952  Filed  3-25-92;  8:45  am) 

BILLINQ  CODE  4310-40-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

IMM  Docket  No.  91-310;  RM-78291 

Radio  Broadcasting  Services;  Fort 
Bragg,  CA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 


SUMMARY:  This  document  substitutes 
Channel  253B1  for  Channel  253A  at  Fort 
Bragg.  California,  and  modifies  the 
license  for  Station  KSAY(FM)  to  specify 
operation  on  the  higher-powered 
channel,  as  requested  by  Axell 
Broadcasting.  See  56  FR  56489, 

November  5, 1991.  Coordinates  for 
Channel  253B1  at  Fort  Bragg  are  39-26- 
03  and  123-45-34.  With  this  action  the 
proceeding  is  terminated. 

EFFECTIVE  DATE:  May  4, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  91-310, 
adopted  March  12, 1992,  and  released 
March  20, 1992.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street,  NW., 
Washington,  DC.  The  Complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission’s  copy  contractors, 
Downtown  Copy  Center,  (202)  452-1422, 
1714  21st  Street.  NW.,  Washington,  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— (AMENDED) 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  California,  is  amended 
by  removing  Channel  253A  and  adding 
Channel  253B1  at  Fort  Bragg. 

Federal  Communications  Commission. 
Michael  C.  Ruger, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 

[FR  Doc.  92-7045  Filed  3-25-92;  8:45  am) 

BILUNQ  CODE  SriS-Ot-M 


47  CFR  Part  73 

[MM  Docket  No.  91-336;  RM-7757] 

Radio  Broadcasting  Services; 
Leesburg  and  Unadilla,  GA 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  278C3  for  Channel  279A  at 
Leesburg,  Georgia,  and  modifies  the 
construcaon  permit  for  Station 
WEGC(FMJ  to  specify  operation  on  the 


higher  class  channel,  and  substitutes 
Channel  260A  for  vacant  but  applied  for 
Channel  278A  at  Unadilla,  Georgia,  at 
the  request  of  Rowland  Albany  Radio, 
Inc.  See  56  FR  58864,  November  22. 1991. 
Channel  278C3  can  be  allotted  to 
Leesburg  in  compliance  with  the 
Commission’s  minimum  distance 
separation  requirements  with  a  site 
restriction  of  11.7  kilometers  (7.3  miles) 
southeast  of  the  community.  The 
coordinates  are  North  Latitude  31-39-09 
and  West  Longitude  84-05-20.  Channel 
260A  can  be  substituted  for  vacant  but 
applied  for  Channel  278A  at  Unadilla  in 
compliance  with  the  Commission’s 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
3.3  kilometers  (2.1  miles)  northwest  of 
the  community,  in  order  to  avoid  a 
short-spacing  to  Station  WSGY(FM), 
Channel  262C,  Tifton,  Georgia.  The 
coordinates  are  North  Latitude  32-17-13 
and  West  Longitude  83-45-13.  With  this 
action,  this  proceeding  is  terminated. 
EFFECTIVE  DATE:  May  4, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  91-336, 
adopted  March  9, 1992,  and  released 
March  19. 1992.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission’s  copy  contractors. 
Downtown  Copy  Center,  (202)  452-1422, 
1714  21st  Street.  NW.,  Washington.  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303. 

§  73.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 
by  removing  Channel  279A  and  adding 
Channel  278C3  at  Leesburg,  and  by 
removing  Channel  278A  and  adding 
Channel  260A  at  Unadilla. 

Federal  Communications  Commission. 
Michael  C.  Ruger, 

Acting  Chief  Allocations  Branch.  Policy  and 
Rules  Division.  Mass  Media  Bureau. 

[FR  Doc.  92-7046  Filed  3-25-92:  8:45  am] 
BILLINO  CODE  e712-01-M 
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47  CFR  Part  73 

[MM  Docket  No.  90-592;  RM-7074;  RM- 
7659] 

Radio  Broadcasting  Services;  Oak 
Grove,  Bastrop,  and  Oubach,  LA 

agency;  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  William  W.  Brown  (RM- 
7659),  substitutes  Channel  249C3  for 
Channel  249A  at  Dubach,  Louisiana. 
Channel  249C3  can  be  allotted  to 
Dubach  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  5.4  kilometers  (3.3  miles) 
south  to  accommodate  Brown's  desired 
site.  The  coordinates  for  Channel  249C3 
at  Dubach  are  32-39-11  and  92-40-38. 
The  proposal  filed  by  96.7  FM  Radio, 

Inc.  (RM-7074),  requesting  the 
substitution  of  Channel  244C2  for 
Channel  244C3  at  Oak  Grove  and  the 
substitution  of  channel  248A  for 
Channel  247A  at  Bastrop,  Louisiana,  is 
dismissed.  See  55  FR  51133,  December 
12, 1990.  With  this  action,  this 
proceeding  is  terminated. 

EFFECTIVE  DATE:  May  4, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pamela  Blumenthal,  Mass  Media 
Bureau.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  90-592, 
adopted  March  9. 1992,  and  released 
March  19. 1992.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street,  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
Downtown  Copy  Center.  (202)  452-1422 
1714  21  St  Street.  NW.  Washington.  DC 
20036 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting 

PART  73H  AMENDED  I 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows- 

Authority;  47  L'.S.C.  154.  303 

§73.202  lAmendedl 

2  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Louisiana,  is  amended 
by  removing  Channel  249A  and  adding 
Channel  249C3  at  Dubach. 


Federal  Communications  Commission. 
Michael  C.  Ruger, 

Acting  Chief.  Allocations  Branch,  Policy  and 
Rules  Divisions,  Mass  Media  Bureau. 

(FR  Doc.  92-7047  Filed  3-25-92;  8:45  am) 
BILUNO  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  90-544;  RM-7527  and  RM- 
7615] 

Radio  Broadcasting  Services;  Thief 
River  Falls  and  Walker,  MN 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  256C1  for  Channel  256C2  at 
Walker,  Minnesota,  and  modifies  the 
license  for  Station  KLLZ-FM  (formerly 
KLLR-FM),  in  response  to  a  petition 
Filed  by  Thomas  E.  Ferebee  and  Sioux 
Valley  Broadcasting  Co.  See  55  FR 
48257,  November  20, 1990.  Channel 
256C1  can  be  allotted  to  Walker, 
Minnesota,  in  compliance  with  the 
Commission's  spacing  requirements  at 
coordinates  47-12-42  and  94-55-02. 
Canadian  concurrence  has  been 
obtained  for  this  allotment.  The 
counterproposal  filed  by  Olmstead 
Broadcasting,  Inc.,  to  substitute  Channel 
257C2  for  Channel  257A  at  Thief  River 
Falls,  Minnesota,  has  been  denied  (RM- 
7615).  With  this  action,  this  proceeding 
is  terminated. 

EFFECTIVE  DATE:  May  4, 1992. 

FOR  FURTHER  INFORMATION  CONTACT. 

Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  90-544, 
adopted  March  9, 1992,  and  released 
March  20, 1992.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
Downtown  Copy  Center.  1714  21st 
Street,  NW.,  Washington,  DC  20036,  (202 
452-1422. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 


§73.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Minnesota,  is 
amended  by  removing  Channel  256C2 
and  adding  Channel  256C1  at  Walker. 
Federal  Communications  Commission. 
Michael  C.  Roger, 

Acting  Chief,  Allocations  Branch.  Policy  and 
Rules  Division.  Mass  Media  Bureau. 

[FR  Doc.  92-7048  Filed  3-25-92:  8:45  am) 
BILLING  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  90-405;  RM-7232] 

Radio  Broadcasting  Services;  Oakes 
and  Kindred,  ND 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  CERM  Broadcasting 
Corporation,  substitutes  Chaimel  224C3 
for  Channel  223C1  at  Oakes,  North 
Dakota,  reallots  the  channel  to  Kindred, 
North  Dakota,  and  modifies  the  license 
of  Station  KDDR-FM  to  specify  Kindred 
as  its  community  of  license.  See  55  FR 
37253,  September  10. 1990.  Channel 
224C3  can  be  allotted  to  Kindred  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of  a 
site  restriction,  at  coordinates  North 
Latitude  46-38-48  and  West  Longitude 
97-00-54.  Canadian  concurrence  in  the 
allotment  has  been  received  since 
Kindred  is  located  within  320  kilometers 
(200  miles)  of  the  U.S.-Canadian  border. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  May  4,  1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  90-405, 
adopted  March  10, 1991,  and  released 
March  20, 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
Downtown  Copy  Center,  (202)  452-1422, 
1714  21st  Street.  NW..  Washington,  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 
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PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303 

§73.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  North  Dakota,  is 
amended  by  removing  Oakes,  Channel 
223C1,  and  adding  Kindred,  Channel 
224C3. 

Federal  Communications  Commission. 
Michael  C.  Ruger, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 

[FR  Doc.  92-7049  Filed  3-25-92;  8:45  am] 
BILUNO  CODE  6712-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  663 

[Docket  No.  920109-2009] 

Pacific  Coast  Groundfish  Fishery 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  fishing  restriction; 
request  for  comments. 

SUMMARY:  NOAA  announces  the 
reduction  of  the  daily  trip  landing  limit 
for  sableHsh  taken  with  nontrawl  gear 
from  1,500  pounds  to  500  pounds.  This 
action  is  necessary  to  comply  with  the 
1992  notice  of  hshery  specifications  and 
management  measures  that  specified  if 
440  metric  tons  are  projected  to  be  taken 
before  the  regular  season  begins,  the 
500-pound  trip  landing  limit  imposed  at 
the  beginning  of  the  year  will  be 
reimposed  until  the  beginning  of  the 
regular  season. 

DATES:  Effective  from  0001  hours  March 
20, 1992.  Comments  will  be  accepted 
until  April  6, 1992. 

ADDRESSES:  Send  comments  to  Rolland 
A.  Schmitten,  Director,  Northwest 
Region,  National  Marine  Fisheries 
Service,  7600  Sand  Point  Way  NE.,  Bldg. 
1,  Seattle,  Washington  98115;  or  E. 
Charles  Fullerton,  Director  Southwest 
Region,  National  Marine  Fisheries 
Service,  501  West  Ocean  Blvd;  Suite 
4200,  Long  Beach,  California  90802-4213. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L  Robinson  at  (206)  526-6140; 
or  Rodney  R.  Mclnnis  at  (310)  980-4040. 
SUPPLEMENTARY  INFORMATION:  The 
notice  of  1992  groundfish  fishery 
specifications  and  management 


measures  (57  FR  1654;  January  15, 1992) 
announced  a  two-tier  scheme  of  trip 
landing  limits  for  the  nontrawl  sablefish 
fishery  that  began  in  January  and  was 
intended  to  extend  until  the  beginning  of 
the  regular  nontrawl  sablefish  season. 
The  fishing  year  began  with  a  500-pound 
daily  trip  limit  which  was  increased  to 
1500  pounds  on  March  1, 1992.  If  440 
metric  tons  (mt)  of  the  3,612  mt 
designated  for  the  nontrawl  sablefish 
fishery  is  projected  to  be  taken  prior  to 
the  beginning  of  the  regular  season, 
which  is  currently  scheduled  to  begin 
April  1, 1992,  the  500-pound  daily  trip 
limit  is  to  be  reimposed  until  the 
beginning  of  the  regular  season. 

Between  January  1, 1992  and  February 
29, 1992,  about  70  mt  is  estimated  to 
have  been  taken  under  the  500-pound 
daily  trip  limit.  During  the  first  week  of 
March,  under  the  1500-pound  trip  limit, 
about  200  mt  of  sablefish  is  estimated  to 
have  been  taken.  Because  the  amount  of 
effort  in  the  fishery  has  not  diminished, 
it  is  projected  that  at  least  200  mt  will 
have  been  landed  between  March  8-14 
bringing  the  season  total  to  at  least  470 
mt  as  of  March  14, 1992. 

Thus  NOAA  is  reimposing  the  500- 
pound  daily  trip  limit  until  the  beginning 
of  the  regular  season.  The  public  should 
be  aware  that  NOAA  is  considering  an 
emergency  regulation  to  delay  the 
beginning  of  the  regular  season  from 
April  1, 1992,  until  May  12, 1992.  If  this 
emergency  regulation  is  implemented, 
the  500-pound  daily  trip  limit  will  apply 
through  May  11, 1992. 

Secretarial  Action 

For  the  reasons  stated  above,  the 
Secretary  of  Commerce  announces  that: 

(1)  From  0001  hours  April  20, 1992, 
until  2400  hours  on  the  last  day  before 
the  1992  nontrawl  sablefish  regular 
season  begins,  the  daily  trip  limit  for 
sablefish  caught  with  nontrawl  gear  is 
500  pounds.  This  trip  limit  applies  to 
sablefish  of  any  size. 

(2)  This  restriction  applies  to  all 
sablefish  caught  with  nontrawl  gear 
between  3  and  200  nautical  miles 
offshore  of  Washington,  Oregon,  and 
California.  All  sablefish  caught  with 
nontrawl  gear  and  possessed  between  0 
and  200  nautical  miles  offshore  or 
landed  in  Washington,  Oregon,  or 
California  are  presumed  to  have  been 
taken  and  retained  between  3  and  200 
nautical  miles  offshore  of  Washington, 
Oregon,  or  California  unless  otherwise 
demonstrated  by  the  person  in 
possession  of  those  Bsh. 

Classification 

The  determination  to  reduce  the  daily 


drip  limit  for  the  nontrawl  sablefish 
fishery  is  based  on  the  most  recent  data 
available.  The  aggregate  data  upon 
which  the  determination  is  based  are 
available  for  public  inspection  at  the 
Office  of  the  Director.  Northwest  Region 
(see  ADDRESSES)  during  business  hours 
until  April  6. 1992. 

Because  any  delay  in  implementation 
of  the  this  action  would  result  in  greater 
than  440  mt  being  landed  in  the 
nontrawl  sablefish  fishery  prior  to  the 
beginning  of  the  regular  season,  the 
Secretary  finds  that  additional  advance 
notice  and  public  comment  on  this 
change  are  impracticable  and  not  in  the 
public  interest,  and  that  no  delay  should 
occur  in  its  effective  date.  Public 
comments  were  accepted  for  15  days 
after  publication  of  57  FR  1654  (January 
15, 1992)  in  the  Federal  Register  which 
announced  NOAA’s  intent  to  take  this 
action.  No  comments  were  received.  The 
Secretary  therefore  finds  good  cause  to 
waive  the  30-day  delayed  effectiveness 
requirement  of  the  Administrative 
Procedure  Act. 

This  action  is  authorized  by 
Amendment  4  to  the  FMP  for  which  a 
Supplemental  Environmental  Impact 
Statement  (SEIS)  was  prepared  in 
accordance  with  the  National 
Environmental  Policy  Act  (NEPA). 
Because  this  action  and  its  impacts  have 
not  changed  significantly  from  those 
considered  in  the  SEIS,  this  action  is 
categorically  excluded  from  the  NEPA 
requirement  to  prepare  an 
environmental  assessment  in 
accordance  with  paragraph  6.02c3(f)  of 
the  NOAA  Administrative  Order  216-6. 

This  action  is  taken  under  the 
authority  of  50  CFR  663.23(c)  and  section 
III.B.l.  of  the  Appendix  to  50  CFR  part 
663,  and  is  in  compliance  with  Executive 
Order  12291.  The  action  is  covered  by 
the  Regulatory  Flexibility  Analysis 
prepared  for  the  authorizing  regulations. 

List  of  Subjects  in  50  CFR  Part  663 

Administrative  practice  and 
procedure.  Fisheries,  Fishing,  and 
Recordkeeping  and  reporting 
requirements. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  March  20. 1992. 

David  S.  Crestiii, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc.  92-8977  Filed  3-20-92;  4;58  pm) 
BIUJNO  CODE  3S10-22-M 
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50  CFR  Parts  672  and  675 

(Docket  No.  911182-2044] 

RIN  0648-AE47 

Groundfish  of  the  Gulf  of  Alaska; 
Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Final  rule. 

SUMMARY:  NMFS  issues  final  regulations 
to  implement  Amendment  17  to  the 
Fishery  Management  Plan  (FMP)  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (BSAI)  and 
Amendment  22  to  the  FMP  for 
Groundfish  of  the  Gulf  of  Alaska  (GOA). 
These  regulations  implement  FMP 
amendment  measures,  which.  (1) 
Establish  a  new  management  subarea  in 
the  BSAI;  (2)  establish  area  closures 
around  walrus  haulout  sites  in  the  BSAI; 
(3)  remove  Statistical  Area  68  in  the 
GOA;  and  (4)  authorize  the  Regional 
Director,  Alaska  Region,  NMFS,  to  issue 
experimental  fishing  permits  in  the  GOA 
and/or  BSAI.  Certain  technical  changes 
to  existing  regulations  are  implemented. 
Two  technical  amendments  to  directed 
fishing  standards  for  BSAI  rockfish  and 
GOA  flatfish  also  are  implemented. 
These  actions  are  necessary  to  promote 
management  and  conservation  of 
groundfish  and  other  living  marine 
resources.  They  are  intended  to  further 
the  goals  and  objectives  contained  in 
the  FMPs  that  govern  these  fisheries. 
EFFECTIVE  DATE:  Effective  on  April  24, 
1992,  except  §  675.22(f)  which  is 
effective  12  noon,  Alaska  local  time 
(Alt),  April  1, 1992. 

ADDRESSES:  Copies  of  the 
environmental  assessment/regulatory 
impact  review/final  regulatory 
flexibility  analysis  (EA/RIR/FRFA)  may 
be  obtained  from  the  North  Pacific 
Fishery  Management  Council,  P  O.  Box 
103136,  Anchorage,  AK  99510  (telephone 
907-271-2809). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  J.  Berg,  Acting  Chief,  Fishery 
Management  Division,  Alaska  Region, 
NMFS,  907-586-7230. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  domestic  and  foreign  groundfish 
fisheries  in  the  Exclusive  Economic 
Zone  (EEZ)  of  the  GOA  and  BSAI  are 
managed  by  the  Secretary  of  Commerce 
(Secretary)  according  to  FMPs  prepared 
by  the  North  Pacific  Fishery 
Management  Council  (Council)  under 
the  authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 


(Magnuson  Act).  The  FMPs  are 
implemented  by  regulations  for  the 
foreign  fishery  at  40  CFR  part  611  and 
for  the  U.S.  fishery  at  50  CFR  parts  672 
and  675.  General  regulations  that  also 
pertain  to  U.S.  fisheries  appear  at  50 
CFR  part  820. 

During  its  August  13-15, 1991,  meeting, 
the  Council  approved  Amendments  17 
and  22  for  review  by  the  Secretary  under 
section  304(b)  of  the  Magnuson  Act. 
Section  304(b)  requires  the  Secretary,  or 
his  designee,  to  approve,  disapprove,  or 
partially  disapprove  FMPs  or  FMP 
amendments  any  time  after  the  60th  day 
after  the  receipt  date  and  before  the 
close  of  the  95th  day  following  receipt. 

A  Notice  of  Availability  of  the  propmsed 
amendments  was  published  in  the 
Federal  Register  (56  FR  56353;  November 
4, 1991).  It  invited  review  of,  and 
comment  on,  the  amendments  until 
December  27, 1991.  A  notice  of  proposed 
rulemaking  was  published  in  the  Federal 
Register  on  December  4. 1991  (56  FR 
63487).  It  invited  comments  on  the 
proposed  rule  implementing  the 
amendments  through  January  13, 1992, 
One  hundred  and  fifty  letters  of 
comments  were  received.  They  are 
summarized  and  responded  to  below  in 
the  “Response  to  comments”  section. 

The  Regional  Director  has  reviewed 
and  approved  the  measures  in 
amendments  17  and  22  and  the  reasons 
for  them  and  has  determined  that  they 
are  necessary  for  conservation  and 
management  of  the  groundfish  fisheries 
off  Alaska.  This  final  rule:  (1) 

Establishes  the  Bogoslof  subarea  in  the 
BSAI,  (2)  establishes  groundfish  fishing 
closures  around  walrus  haulout  sites  in 
the  BSAI;  (3)  rescinds  Statistical  Area  68 
in  the  GOA;  and  (4)  authorizes  the 
Regional  Director  to  issue  experimental 
fishing  permits  for  the  GOA  and/or 
BSAI  groundfish  fisheries.  A  full 
description  of  these  measures  and  their 
justification  are  presented  in  the 
December  4, 1991,  notice  of  proposed 
rulemaking. 

With  respect  to  measure  (4)  above, 
regulations  are  set  forth  for  the  GOA  at 
50  CFR  672.6.  Regulations  at  50  CFR 
675.6  require  persons  interested  in 
experimental  fishing  permits  for  the 
BSAI  to  comply  with  the  provisions  at 
§  672.6. 

In  addition  to  the  above  measures, 
certain  existing  regulations  were 
proposed  to  be  amended  as  discussed  in 
the  December  4, 1991,  notice  of  proposed 
rulemaking.  These  amendments  are 
listed  as  follows: 

1.  In  §  672.20(f)(1)  (i),  (ii).  and  (iii),  the 
phrase  "*  *  *  the  Regional  Director  will 
publish  a  notice  in  the  Federal  Register 
prohibiting  fishing  by  JVP  and  DAP 
vessels  *  *  *"  was  proposed  to  be 


revised  to  read,  “*  *  *  NMFS  will 
publish  a  notice  in  the  Federal  Register 
prohibiting  directed  fishing  for 
groundfish  by  JVP  and  DAP  vessels 

2.  Section  672.20(g)(3)  was  proposed  to 
be  amended  to  clarify  authority  for  State 
of  Alaska  management  of  the  demersal 
shelf  rockfish  fishery  by  referring  to 
Alaska  Administrative  Code  28.170  for 
directed  fishing  standards  that  apply  to 
demersal  shelf  rockfish. 

3.  A  definition  of  “non-pelagic  trawl", 
a  term  already  used  elsewhere  in 
implementing  regulations,  was  proposed 
to  be  added  to  §§  672.2  and  675J2. 

4.  In  §  675.20(h)(2),  the  first  sentence 
was  proposed  to  be  revised  to  read, 
“Using  trawl  gear  for  yellowfin  sole, 
‘other  flatfish,’  or  arrowtooth  flounder 
until  May  1.”  After  the  general  flatfish 
season  starts  on  May  1,  directed  fishing 
standards  specify  that  yellowfin  sole, 
“other  flatfish,"  or  arrowtooth  flounder 
will  be  allowed  in  amounts  up  to  20 
percent  of  other  fish  species  on  board 
the  vessel  during  the  same  trip. 

5.  Sections  672.2  and  675.2  were 
proposed  to  be  amended  by  revising  the 
definitions  of  groundfish.  Rather  than 
listing  individual  groundfish  species,  the 
definitions  would  reference 

§§  672.20(a)(1)  or  675.20(a)(1). 

6.  Paragraphs  672.24(a)  and  675J24{a) 
were  proposed  to  be  amended  to  require 
fishermen  using  pots  in  the  groundfish 
fishery  to  mark  each  pot  with  a  tag  that 
identifies  the  pot  as  being  used  in  the 
groundfish  fishery. 

Each  of  the  above  regulatory 
amendments  was  discussed  in  the  same 
Federal  Register  notice  (56  FR  63487; 
December  4, 1991)  that  proposed 
regulations  implementing  Amendments 
17  and  22.  Each  of  these  amendments  is 
intended  to  clarify,  or  promote, 
management  of  the  groundfish  fisheries 
off  Alaska.  The  amendments  were 
approved  in  principle  by  NMFS  on 
January  31, 1992.  However,  a 
moratorium  on  proposed  and  final  rules 
was  issued  by  the  President  on  January 
28, 1992.  Four  of  these  six  amendments 
do  not  fall  within  any  of  the  exemptions 
to  the  moratorium  and,  although  they 
have  been  approved  in  principle,  are  not 
included  in  this  final  rule.  The  two 
amendments  concerning  State  of  Alaska 
authority  to  manage  the  demersal  shelf 
rockfish  fishery  and  the  definition  of 
groundfish  are  technical  in  nature  and, 
because  they  do  not  constitute  a 
substantive  change  to  existing 
regulations,  are  implemented.  A  final 
rule  implementing  the  remaining  four 
regulatory  amendments  will  be  issued 
after  the  moratorium  has  ended. 
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€3karget  in  the  rmal  Rule  From  the 
Proposed  Rule 

This  final  rule  includes  changes  from 
the  proposed  rule.  These  changes  are 
described  as  follows: 

1.  Technical  amendments  to 

§§  672.20(g](l)(i)  and  675.20(h)(3)(iii)  are 
implemented.  First,  §  672.20(g)(lj 
presently  contains  a  dehnition  of  a 
directed  sabl^ish  trawl  Bshery,  which 
reads,  in  part: 

The  operator  of  a  vessel  is  engaged  in  the 
difected  hshing  for  sabkfisb  if  he  retains  at 
any  particular  tiaie  durfog  a  trip  sablefish 
caught  using  trawl  gear  in  an  amount  equal  to 
or  greater  than: 

(i)  15  percent  of  the  aggregate  amount  of 
deepwater  flatfish  species,  including  Dover 
sole,  rex  sole,  and  flathead  sole,  *  *  *. 

Because  flathead  sole  has  been 
separated  from  the  deepwater  flatfish 
target  species  category  identified  in  the 
notice  of  final  specifications  as  provided 
in  the  §  672.20(c)(l)(ii),  flathead  sole  is 
not  a  deep  water  flatfish,  and  the 
current  regulation  technically  is  wrong. 
Section  672.20(g){lKi}  is  revised  to 
reflect  this. 

Second,  the  definition  of  a  directed 
rockfish  fishery  contained  in 
§  e7S.20(h](3)(iii),  reads; 

For  rockfish,  10  percent  of  the  total  amount 
of  all  sablerish  and  Greenland  turbot  retained 
at  the  same  time  on  the  vessel  during  the 
same  trip  plus  1  percent  of  the  total  amount 
of  other  fish  species  retained  at  the  same 
time  on  the  vessel  during  the  same  trip. 

This  definition  is  not  operative  when 
some  rockfish  fisheries  are  open  and 
some  are  dosed.  Because  a  definition  is 
necessary  to  allow  measures  against 
rockfish  target  species  categories  for 
which  directed  fisheries  are  open, 

§  675.20{hH3)(iii)  has  been  revised. 

Neither  tedmical  amendment  has  an 
impact  other  than  to  render  effective 
management  of  directed  fishing  dosures. 

2.  In  5  675,24  (cKlMi)  and  ffKl). 
references  to  the  ^goslof  Subarea  are 
added  to  reflect  the  division  of  the 
former  Bering  Sea  Subarea  into  a 
smaller  Bering  Sea  Subarea  and  the 
newly  established  Bogoslof  Subarea. 

3.  The  final  rule  revises  the  definition 
of  groundfish.  removes  TaUe  1  from 

§§  672.20  and  675J20  and  amends 
§  §  672.2Q(aUl}  and  675.20(aKl)  to 
include  a  reference  to  Table  1  of  the 
annual  notice  of  harvest  limits  ios 
groundfish  as  provided  in  §§  672.20(cKll 
and  675.20(a)(7).  These  changes  to  the 
proposed  rule  are  necessary  to  reflect 
the  intent  of  the  proposed  rule  to 
provide  a  single  reference  source  for 
groundfish.  All  references  to  Table  1 
throughout  parts  672  and  675  have  been 
revis^  to  refer  to  SS  672.20(aXl)  and 
675.20(aJ(ll. 


4.  In  S  672.20,  paragraph  (g)(3)  is 
redesignated  (g)(4),  and  a  new 
paragrai^  (sK^)  added.  Paragraph  (g) 
contains  a  series  of  directed  fishing 
standards.  This  change  maintains  the 
function  of  the  last  paragraph  under 
paragraph  (g). 

5.  In  i  672.24(a),  paragraph  (2)  is  revised 
by  removing  the  phrase  “in  go^ 
condition’*  and  replacing  it  with  the 
phrase.  ”*  *  *  so  the  markings  are 
clearly  visible."  This  change  clarifies  the 
purpose  of  this  regulation. 

Response  to  Comments 

One  hundred  fifty  letters  of  comments 
were  received  during  the  comment 
period.  Each  was  directed  at  the 
proposed  measure  to  prohibit  groundfish 
operations  between  3  and  12  miles  of 
walrus  haulout  sites  known  as  Round 
Island,  the  Twins,  and  Cape  Pierce  for 
purposes  of  reducing  noise  associated 
with  groundfish  trawl  operations.  One 
hundred  forty-nine  letters  supported  this 
measure.  One  reconunended  that  even 
larger  areas  should  be  established  to 
protect  walrus  haulout  sites.  Comments 
were  of  three  types  and  are  summarized 
and  responded  to  below: 

Comment:  The  measure  that  prohibits 
groundfish  operations  within  the  12 
miles  of  walrus  haulout  sites  at  Round 
Island,  the  Twins,  and  Cape  Pierce 
should  be  approved. 

Response:  The  Regional  Director 
concurs  and  approved  this  measure. 

Comment:  The  North  Pacific  Fishery 
Management  Council  provided  a  written 
comment  after  its  December  1991 
meeting,  recommending  that  the 
measure  establishing  the  walrus  haulout 
sites  be  disapproved.  Upon  reviewing  its 
December  1^  action  during  its  January 
1992  meeting,  after  the  conunent  period 
had  closed,  the  Council  recommended 
instead  that  the  measure  be  approved  as 
initially  recommended  at  its  August  1991 
meeting. 

Response:  The  Regional  Director 
notes  the  Council’s  actions. 

Comment  Alternative  3  contained  in 
the  EA  should  be  implemented,  because 
closed  areas  would  1^  larger  and  would 
afford  greater  protection  to  those 
haulout  sites  used  by  walrus. 

Response:  Although  Alternative  3 
would  implement  a  larger  area  that 
would  be  closed  to  groundfish 
operations,  no  evidence  is  available  to 
indicate  that  it  is  a  superior  alternative. 
'This  measure  will  be  reviewed 
periodically  with  respect  to  its 
effectiveness  and  may  be  adjusted  as 
necessary. 

Classificatioo 

The  Regional  Director  ^termined. 
and  the  Assistant  Admoiistralor  for 


Fisheries,  NOAA  (Assistant 
Administrator),  concurred,  that  the  FMP 
amendments  and  their  implementing 
regufations  are  necessary  for  the 
conservation  and  management  of  the 
groundfish  fisheries  in  the  GOA  and 
BSAI  and  that  they  are  consistent  with 
the  Magnuson  Act  and  other  applicable 
law. 

The  Council  prepared  an  EA  for  these 
amendments,  llie  Assistant 
Administrator  found  that  no  significant 
impact  on  the  quality  of  the  human 
environment  will  result  fi'om  this  rule.  A 
copy  of  the  EA  may  be  obtained  from 
the  Council  (See  ADDRESSES). 

On  October  22, 1991,  NMFS  concluded 
informal  consultation  under  section  7  of 
the  Endangered  Species  Act  concerning 
Amendments  17/22.  NMFS  concluded 
that  adoption  of  the  management 
measures  proposed  in  amendments 
17/22  was  not  likely  to  adversely  affect 
listed  species  in  a  manner  or  to  an 
extent  not  previously  considered  in 
three  formal  consultations  on  these 
fisheries.  The  analysis  and  consensus  of 
the  October  conclusion  were 
supplemented  by  a  formal  biological 
opinion  dated  January  21. 1992.  The 
January  opinion  analyzed  the  1992  total 
allowable  catch  (TAC)  specifications  for 
the  BSAI,  and  specifically  analyzed  the 
impact  of  the  reduced  TAC  specification 
for  the  newly  created  Bogoslof  subarea. 
The  January  opinion  concluded  that, 
with  the  implementation  of  Steller  sea 
lion  iMotection  measures,  the  1992  TAC 
specifications  would  not  jeopardize  the 
continued  existence  of  this  species. 

This  Assistant  Administrator 
determined  that  this  rule  is  not  a  “major 
rule"  requiring  a  regulatory  impact 
analysis  under  E.0. 12291.  This 
determination  is  based  on  the  EA/RIR/ 
FRFA  prepared  by  the  Council.  A  copy 
of  the  EA/RIR/FRFA  may  be  obtained 
from  the  Council  (see  ADDRESSES). 

The  Assistant  Administrator 
concluded  that  this  rule  will  have 
significant  effects  on  a  substantial 
number  of  small  entities.  These  effects 
have  been  discussed  in  the  EA/RIR/ 
FRFA.  a  copy  of  which  may  be  obtained 
from  the  Council  (see  ADDRESSES). 

This  rule  contains  a  collection-of- 
information  requirement  for  purposes  of 
the  Paperwork  Reduction  Act.  A  request 
to  collet  this  inftntnation  has  been 
approved  by  C^4B  as  a  revision  to  OMB 
No.  0648-0206.  Information  collected 
under  the  rule  regarding  experimental 
fishing  permits  is  Hmited  to  that 
necessary  to  determine  whether  such  a 
permit  should  be  issued  and  to  monitor 
the  progress  of  the  experimentat  fishing. 
The  a^itkmal  burden  is  estimated  to  be 
about  240  hours  per  year,  assuming  20 
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applicants  apply  for  a  permit  each  year. 
The  240-hour  estimate  assumes  that 
each  applicant  might  spend  as  many  as 
10  hours  preparing  an  application  and  2 
hours  preparing  and  submitting  a  report 
about  the  experiment.  Each  applicant 
would  spend  12  hours  per  year. 
Therefore,  20  applicants  would  spend  a 
total  of  240  hours  per  year.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information  to  NMFS  (see 
ADDRESSES]  and  to  the  Office  of 
Information  and  Budget,  (see 
ADDRESSES).  This  rule  also  includes 
changes  to  statistical  areas  that  would 
affect  reporting  requirements  already 
approved  by  0MB  under  Approval 
Number  0648-0213.  In  addition,  the  data 
requirements  under  §  §  672.5  and  675.5 
have  been  approved  by  OMB  under 
Approval  Number  0648-0213. 

The  Council  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
management  program  of  Alaska.  This 
determination  has  been  submitted  for 
review  by  the  responsible  State  of 
Alaska  agencies  under  section  307  of  the 
Coastal  Zone  Management  Act. 
Consistency  is  automatically  inferred, 
because  the  appropriate  State  agency 
did  not  reply  within  the  statutory  time 
period. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  E.0. 12612. 

To  afford  maximum  opportunity  for 
public  comment  and  participation,  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requires  that,  generally,  final  rules 
be  published  not  less  than  30  days 
before  they  become  effective.  This  30- 
day  period  may  be  shortened  or  waived 
if  the  rulemaking  agency  publishes  with 
the  rule  an  explanation  of  what  good 
cause  justifies  an  earlier  date.  This  rule, 
implementing  Amendment  17  to  the 
FMP,  establishes  permanently  a 
seasonal  closure  (April  1  through 
September  30)  for  directed  fishing  for 
groundfish  in  the  Exclusive  Economic 
Zone  (EEZ)  within  12  miles  of  islands 
named  Round  Island  and  The  Twins, 
and  around  Cape  Peirce.  The  purpose  of 
the  closure  is  to  reduce  noise  associated 
with  groundfish  trawl  operations  during 
the  time  of  the  year  that  the  walrus  use 
these  areas  for  haulout  sites.  The 
seasonal  closure  corresponds  directly  to 
the  period  of  peak  walrus  utilization. 
This  measure  addresses  potential 
disturbance  problems  by  prohibiting 
groundfish  operations  within  the  12 
miles  of  the  walrus  haulout  sites  during 
the  seasonal  closure.  These  closures 


were  originally  authorized  by  regulation 
implementing  Amendment  13  to  the 
BSAI  FMP  (54  FR  50386;  December  6, 
1989):  However,  the  authority  expired  on 
December  31. 1991.  The  public  had  an 
opportunity  to  comment  on  the  proposed 
rule  to  implement  17.  Of  the  150 
comments  received,  149  supported  the 
closure  and  one  recommended  that  even 
larger  areas  should  be  established  to 
protect  walrus  haulout  sites.  The 
Assistant  Administrator  has  determined 
that  the  closures  are  necessary  and  the 
potential  disruption  to  the  walrus  make 
it  impracticable  and  contrary  to  the 
public  interest  to  delay  its  effective  date. 
Therefore,  §  675.22(f)  is  effective  at  12 
noon.  Alt,  April  1, 1992.  Other  measures 
contained  in  the  rule  will  be  effective 
after  the  30-day  cooling  off  period,  as 
noted  above. 

List  of  Subjects  in  50  CFR  Parts  672  and 
675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  March  20. 1992. 

Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  672  and  675  are 
amended  as  follows: 

PART  672— GROUNDFISH  OF  THE 
GULF  OF  ALASKA 

1.  The  authority  citation  for  part  672 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  672.2,  the  definition  of 
“groundfish"  is  revised  and  the 
definition  of  “statistical  area"  is 
amended  by  removing  paragraph  (6)  and 
revising  the  introductory  text  and 
paragraph  (5)  of  the  definition,  to  read 
as  follows: 

§672.2  Definitions. 
***** 

Groundfish  means  target  species 
categories  and  the  “other  species" 
category,  referenced  in  §  672.20(a)(1). 

***** 

Statistical  area  means  any  one  of  the 
five  statistical  areas  of  the  EEZ  in  the 
Gulf  of  Alaska  defined  as  follows: 
***** 

(5)  Statistical  Area  65 — between 
132°40’  and  140°  W.  longitudes  and  north 
of  54'30'  N.  latitude; 
***** 

3.  In  §  672.5,  paragraph 
(b)(3)(ii)(A)(lJ)  is  amended  by  revising 
the  last  sentence  of  the  introductory 
text,  paragraph  (c)(2)(iii)(I)  is  amended 
by  revising  the  first  sentence,  and 


paragraph  (c)(3)(ii)(F)  is  revised,  to  read 
as  follows: 

§  672.5  Recordkeeping  and  reporting. 
***** 

(b)  *  *  * 

(3)  *  *  * 

(ii)  *  *  * 

(A)  *  *  * 

(11)  *  *  *  Product  information  must 
include  the  following  information  for 
any  product  resulting  from  the 
processing  of  any  groundfish  species  or 
species  group  for  which  a  total 
allowable  catch  (TAC)  is  specified 
under  §  672.20  of  this  part,  with  one 
exception;  Species  within  the  “other 
species"  category  must  be  reported  by 
species  or  species  group  identified  in 
§  672.20(a)(1). 

***** 

(c)  *  *  * 

(2)  *  *  * 

(iii)  *  *  * 

(1)  The  fish  product  weight  of  each 
product  produced  during  the  weekly 
reporting  period,  including  species  and 
product-type  codes,  for  each  groundfish 
species  or  species  group  for  which  a 
total  allowable  catch  is  specified  under 
§  672.20,  with  one  exception:  Species 
within  the  “other  species"  category  must 
be  reported  by  the  species  or  species 
group  identified  in  §  672.20(a)(1).  *  *  * 
***** 

(3)  *  *  * 

(ii)  *  *  * 

(F)  The  fish  product  weight  of  each 
product  produced  during  a  day, 
including  species  and  product-type 
codes,  for  each  groundfish  species  or 
species  group  for  which  a  total 
allowable  catch  is  specified  under 
§  672.20  of  this  part,  with  one  exception: 
Species  within  the  “other  species" 
category  must  be  reported  by  species  or 
species  group  identified  in  §  672.20(a)(1). 
***** 

4.  Section  672.6,  which  was  reserved, 
is  added  to  read  as  follows: 

§  672.6  Experimental  fisheries. 

(a)  General.  For  limited  experimental 
purposes,  the  Regional  Director  may 
authorize,  after  consulting  with  the 
Council,  fishing  for  groundfish  in  a 
manner  that  would  otherwise  be 
prohibited.  No  experimental  Hshing  may 
be  conducted  unless  authorized  by  an 
experimental  fishing  permit  issued  by 
the  Regional  Director  to  the 
participating  vessel  owner  in 
accordance  with  the  criteria  and 
procedures  specified  in  this  section. 
Experimental  fishing  permits  will  be 
issued  without  charge  and  will  expire  at 
the  end  of  a  calendar  year  unless 
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otherwise  provided  for  under  paragraph 
(el  of  this  section. 

(b)  Application.  An  applicant  for  an 
experimental  fishing  permit  shall  submit 
to  the  Regional  Director,  at  least  60  days 
before  the  desired  effective  date  of  the 
experimental  fishing  permit,  a  written 
application  including,  but  not  limited  to. 
the  following  information: 

(1)  The  date  of  the  application; 

(2)  The  applicant’s  name,  mailing 
address,  and  telephone  number; 

(3)  A  statement  of  the  purpose  and 
goal  of  the  experiment  for  which  an 
experimental  fishing  permit  is  needed, 
including  a  general  description  of  the 
arrangements  for  disposition  of  all 
species  harvested  under  the 
experimental  fishing  permit; 

(4)  Technical  details  about  the 
experiment,  including: 

(i)  Amounts  of  eadi  species  to  be 
harvested  that  are  necessary  to  conduct 
the  experiment  and  arrangement  for 
disposition  of  all  species  taken; 

(ii)  Area  and  timing  of  the  experiment 

(iii)  Vessel  and  gear  to  be  used; 

(tv)  Experimental  design  (e.g., 

sampling  procedures,  the  data  and 
samples  to  be  collected,  and  analysis  of 
the  data  and  samples);  and 

(v)  F*rovision  for  public  release  of  all 
obtained  information,  and  submission  of 
interim  and  final  reports; 

(5)  The  willingness  of  the  applicant  to 
carry  observers,  if  required  by  the 
Regional  Director,  and  a  description  of 
accommodations  and  work  space  for  the 
observer(8); 

(6)  Details  for  all  coordinating  parties 
engaged  in  the  experiment  and 
signatures  of  all  representatives  of  all 
principal  parties; 

(7)  Information  about  each  vessel  to 
be  covered  by  the  experimental  fishing 
permit,  including: 

(i)  Vessel  name; 

(ii)  Name,  address,  and  telephone 
number  of  owner  and  master; 

(iii)  U.S.  Coast  Guard  documentation. 
State  license,  or  registration  number. 

(iv)  Home  port; 

(v)  Length  of  vessel; 

(vi)  Net  tonnage; 

(vii)  Gross  tonnage; 

(8)  The  signature  of  the  applicant  and 

(9)  The  Regional  Director  may  request 
from  an  aj^Ucant  additional 
information  necessary  to  make  the 
determinations  required  under  this 
section.  Any  application  that  does  not 
include  all  necessary  information  will  be 
considered  incomplete.  An  incomplete 
application  will  not  be  ctHisidered  to  be 
complete  until  the  necessary 
information  is  provided  in  writing.  An 
applicant  for  an  experimental  fishing 
permit  need  not  be  the  owner  or 


operator  of  the  vessel(8)  for  which  the 
experimental  fishing  permit  is  requested. 

(c)  Review  procedures.  (1)  The 
Regional  Director,  in  consultation  with 
the  Alaska  Fishery  Science  Center,  wilt 
review  each  application  and  will  make  a 
preliminary  determination  whether  the 
ai^cation  contains  all  the  information 
necessary  to  determine  if  the  proposal 
constitutes  a  valid  fishing  experiment 
appropriate  for  further  consideration.  If 
the  Regional  Director  finds  any 
application  does  not  warrant  further 
consideration,  the  applicant  will  be 
notified  in  writing  of  the  reasons  for  the 
decision. 

(2)  If  the  Regional  Director  determines 
any  application  is  complete  and 
warrants  further  consideration,  he  will 
initiate  consultation  with  the  Council  by 
forwarding  the  application  to  the 
Council.  TTie  Council’s  Executive 
Director  shall  notify  the  applicant  of  a 
meeting  at  which  the  Council  will 
consider  the  application  and  invite  the 
applicant  to  appear  in  support  of  the 
application  if  the  applicant  desires.  If 
the  Regional  Director  initiates 
consultation  with  the  Council,  the 
Secretary  will  publish  a  notice  of  receipt 
of  the  application  in  the  Federal  Register 
with  a  brief  description  of  the  proposal. 

(d)  Notifying  the  applicant.  (1)  The 
decision  of  the  Regional  Director,  after 
consulting  with  the  Council,  to  grant  or 
deny  an  experimental  fishing  permit  is 
the  final  action  of  the  agency.  The 
Regional  Director  shall  notify  the 
applicant  in  writing  of  the  decision  to 
grant  or  deny  the  experimental  fishing 
permit  and.  if  denied,  the  reasons  for  the 
deniaL  including: 

(i)  *1116  applicant  has  failed  to  disclose 
material  information  required,  or  has 
made  false  statements  as  to  any 
material  fact,  in  connection  with  the 
application; 

(ii)  According  to  the  best  scientific 
information  available,  the  harvest  to  be 
conducted  under  the  permit  would 
detrimentally  affect  living  marine 
resources,  including  marine  mammals 
and  birds,  and  their  habitat  in  a 
significant  way; 

(iii)  Activities  to  be  conducted  under 
the  experimental  fishing  permit  would 
be  inconsistent  with  the  intent  of  this 
section  or  the  management  objectives  of 
the  FMP; 

(iv)  The  applicant  has  failed  to 
demonstrate  a  valid  justification  for  the 
permit; 

(v)  The  activity  proposed  under  the 
experimental  fishing  permit  could  create 
a  significant  enforcement  problem; 

(vi)  The  applicant  failed  to  make 
available  to  the  public  information  that 
had  been  obtained  under  a  preidously 
issued  experimental  fishing  permit;  or 


(vii)  The  proposed  activity  had 
econonuc  allocation  as  its  sole  purpose. 

(2)  In  the  event  a  permit  is  denied  on 
the  basis  of  incomplete  information  or 
design  flaws,  the  applicant  will  be 
provided  an  opportunity  to  resubmit  the 
application,  unless  a  permit  is  denied 
because  experimental  fishing  would 
detrimentally  affect  living  n^arine 
resources,  be  inconsistent  with  the 
management  objectives  of  the  FMP. 
create  significant  enforcement  problems, 
or  have  economic  allocation  as  its  sole 
purpose. 

(e)  Terms  and  conditions.  The 
Regional  Director  may  attach  terms  and 
conditions  to  the  experimental  fishing 
permit  that  are  consistent  with  the 
purpose  of  the  experiment,  including  but 
not  limited  to; 

(1)  The  maximum  amount  of  each 
species  that  can  be  harvested  and 
landed  during  the  term  of  the 
experimental  fishing  permit,  including 
trip  limitations,  where  appropriate; 

(2)  The  number,  sizes,  names,  and 
identification  numbers  of  the  vessels 
authorized  to  conduct  fishing  activities 
under  the  experimental  fishing  permit; 

(3)  The  time(s)  and  place(s)  where 
experimental  fishing  may  be  conducted; 

(4)  The  type,  size,  and  amount  of  gear 
that  may  be  used  by  each  vessel 
operated  under  the  experimental  fishing 
permit; 

(5)  The  condition  that  observers  be 
carried  aboard  vessels  operated  uiuler 
an  experimental  fishing  permit; 

(6)  Reasonable  data  reporting 
requirements  (0MB  Approval  No.  0648- 
0206); 

(7)  Such  other  conditions  as  may  be 
necessary  to  assure  compliance  with  the 
purposes  of  the  experimental  fishing 
permit  and  consistency  with  the  FMP 
objectives;  and 

(8)  Provisions  for  public  release  of 
data  obtained  under  the  experimental 
fishing  permit. 

(f)  Efjfectiveness.  Unless  otherwise 
specified  in  the  experinmntal  fishing 
permit  or  a  superseding  notice  or 
regulation,  an  experimental  fishing 
permit  is  effective  for  no  longer  than  1 
calendar  year,  but  may  be  revoked, 
suspended,  or  modified  during  the 
calendar  year.  Experimental  fishing 
permits  may  be  renewed  following  the 
application  procedures  in  paragraph  (b) 
of  this  section. 

5.  In  §  672.20,  paragraph  (a)(1)  is 
amended  by  revising  the  last  sentence; 
Table  1  to  the  section  is  removed; 
paragraph  (c)(2)  is  amended  by  revising 
the  second  sentence;  paragraph  (c)(3)  is 
amended  by  revising  the  first  sentence; 
paragraphs  (c)(6),  (d)(l)(i).  (c)(4).  and 

(g)(l)(i)  are  revised;  paragraph  (g)(3)  is 
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redesignated  (g)(4);  and  a  new 
paragraph  (g)(3)  is  added  to  read  as 
follows: 

§  672.20  General  limitations. 

(а)  *  *  * 

(1)  *  *  *  The  species  categories  are 
defined  in  Table  1  of  the  notice  of 
specifications  as  provided  in 

§  672.20(c)(1). 

***** 

(c)  *  *  * 

(2)  Notices  prohibiting  directed 
fishing.  *  *  *  The  amount  of  a  species  or 
species  group  apportioned  to  a  fishery 
or,  with  respect  to  pollock,  to  a  quarterly 
allowance,  is  the  amount  identified  in 
the  notice  of  specifications  as  provided 
in  §  672.20(c)(1)  as  these  amounts  are 
revised  by  inseason  adjustments,  for 
that  species  or  species  group,  as 
identified  by  regulatory  area  or  district 
and  as  further  identified  according  to 
any  allocation  of  TALFF,  the 
apportionment  for  JVP,  the 
apportionment  for  DAP,  the  quarterly 
allowance  of  pollock  and,  if  applicable, 
as  further  identified  by  gear  type.  *  *  * 

(3)  Notices  of  closure.  If  the  Regional 
Director  determines  that  the  TAG  for 
any  target  species  or  of  the  “other 
species”  category  in  a  regulatory  area  or 
district  identified  in  the  notice  of 
specifications  as  provided  in 

I  672.20(c)(1)  has  been  or  will  be 
reached,  the  Secretary  will  publish  a 
notice  in  the  Federal  Register  declaring 
that  the  species  or  species  group  is  to  be 
treated  as  a  prohibited  species  under 
paragraph  (e)  of  this  section  in  all  or 
part  of  that  area  or  district.  *  *  * 

*  *  *  *  .  * 

(б)  Prohibition  offVP  or  TALFF 
fishing  if  PSC  limit  is  or  will  be  reached. 
If  the  Regional  Director  determines  that 
a  PSC  limit  applicable  to  a  directed  JVP 
or  TALFF  fishery  in  a  regulatory  area  or 
district  identified  in  the  notice  of 
specifications  as  provided  in 

§  672.20(c)(1)  is  or  will  be  reached,  the 
Secretary  will  publish  a  notice  of 
closure  in  the  Federal  Register 
prohibiting  all  further  JVP  or  TALFF 
fishing  in  or  all  or  part  of  the  regulatory 
area  or  district  concerned. 

(d)  *  *  * 

(1)  *  *  * 

(i)  In  accordance  with  paragraph 
(d)(5)  of  this  section  and  as  soon  as 
practicable  after  April  1,  June  1,  and 
August  1,  and  on  such  other  dates  as  he 
determines  necessary,  the  Secretary, 
after  consultation  with  the  Council,  may 
reapportion  to  TALFF,  part  or  all  of  the 
reserves  identified  in  the  notice  of 
specifications  as  provided  in 
§  672.20(c)(1). 


(e)  *  *  * 

(4)  In  any  regulatory  area  where  the 
TAC  in  the  notices  provided  for  in 
§  672.20(c)  for  any  species  is  zero,  any 
catch  of  that  species  by  a  vessel 
regulated  by  this  part,  in  that  fishing 
area,  will  be  considered  catch  of  a 
"prohibited  species”  and  will  be  treated 
in  accordance  with  this  paragraph. 
***** 


(1)  15  percent  of  the  aggregate  amount 
of  deepwater  flatfish  species,  flathead 
sole,  and  rockfish  species  of  the  genera 
Sebastes  and  Sebostolobus  retained  at 
the  same  time  by  the  vessel  during  the 
same  trip;  plus 
***** 

(3)  Demersol  shelf  rockfish.  Directed 
fishing  standards  for  demersal  shelf 
rockfish  in  management  areas  within  the 
Eastern  Regulatory  Area,  for  which  a 
total  allowable  catch  is  specified  in 
§  672.20(a)(1),  are  governed  by  title  5  of 
the  Alaska  Administrative  Code,  section 
28.170. 

***** 

6.  In  §  672.24,  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

§  672.24  Gear  limitations. 

(a)  *  *  * 

(2)  Markings  shall  be  in  characters  at 
least  4  inches  (10.16  cm)  in  height  and 
one-half  inch  (1.27  cm)  in  width  in  a 
contrasting  color  visible  above  the 
water  line  and  shall  be  maintained  so 
the  markings  are  clearly  visible. 
***** 

PART  675— GROUNDFISH  OF  THE 
BERING  SEA  AND  ALEUTIAN  ISLANDS 
AREA 

7.  The  authority  citation  for  part  675 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

8.  In  §  675.2,  the  definition  of  "Bering 
Sea  and  Aleutian  Islands  management 
area”  is  amended  by  revising  paragraph 
(a)  and  adding  a  new  paragraph  (c),  the 
definition  of  “groundfish”  is  revised,  and 
the  definition  of  “statistical  area”  is 
amended  by  revising  the  introductory 
text,  removing  existing  paragraph  (e), 
redesignating  existing  paragraphs  (f) 
and  (g)  as  (e)  and  (f),  respectively, 
redesignating  existing  paragraphs  (h) 
through  (k)  as  (i)  through  (1). 
respectively,  and  adding  new 
paragraphs  (g)  and  (h),  to  read  as 
follows: 

§675.2  Definitions. 
***** 

Bering  Sea  and  Aleutian  Islands 
management  area  *  *  * 


(a)  The  Bering  Sea  subarea  of  the 
management  area  means  that  part  of  the 
EEZ  contained  in  areas  I,  exclusive  of 
the  Bogoslof  subarea,  II,  and  III  of  Figure 
1. 


(c)  The  Bogoslof  subarea  of  the 
management  unit  means  that  portion  of 
the  EEZ  contained  in  Statistical  Area 
518  as  defined  in  this  section. 
***** 

Groundfish  means  target  species 
categories  and  the  "other  species" 
category,  referenced  in  §  675.2§(a)(l). 

Statistical  Area  means  any  one  of  the 
12  statistical  areas  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
defined  as  follows  (Figure  2): 
***** 

(g)  Statistical  area  518 — south  of 
straight  lines  connecting  the  following 
coordinates  in  the  order  listed:  55°46'  N. 
170'“00'  W.,  54'’30'  N.  167”00'  W.,  then 
south  to  straight  lines  between  the 
Aleutian  Islands  connecting  the 
following  coordinates  in  the  order  listed: 
54'23.9’  N.  164°44.0'  W., 

54“11.9'  N.  165'’23.3'  W., 

54°08.9'  N.  165'’38.8'  W., 

54'’07.7'  N.  165"40.6’  W., 

54°02.9'  N.  166'’03.0'  W., 

53”59.0'  N.  166°17.2'  W., 

53°23.8'  N.  167°50.1'  W., 

53°18.7'  N.  167“51.4'  W., 

52°49.8'  N.  169”06.3'  W.,  and 
52”49.2'  N.  169°40.4'  W., 

52*49.2'  N.  170°(X).0'  W.,  then  north  to 
55*46.0'  N.  170*00.0'  W. 

(h)  Statistical  Area  519 — the  area 
bounded  by  the  following  coordinates  in 
the  order  listed: 

54*30'  N.  167*00'  W., 

54*30'  N.  165*00'  W.. 

53*30'  N.  167*00'  W.,  and 
54*30'  N.  167*00'  W. 

9.  In  §  675.5,  paragraph  (b)(3)(ii)(A) 
(17)  is  amended  by  revising  the  last 
sentence  of  the  introductory  text, 
paragraph  (c)(2)(iii)(I)  is  amended  by 
revising  the  first  sentence,  and 
paragraph  (c)(3)(ii)(F)  is  revised,  to  read 
as  follows: 

§  675.5  Recordkeeping  and  reporting. 
***** 

(b)  *  *  * 

(3)  *  *  * 

(ii)  *  *  * 

(A)  *  *  * 

(11)  *  *  *  Product  information  must 
include  the  following  information  for 
any  product  resulting  from  the 
processing  of  any  groundfish  species  or 
species  group  for  which  a  total 
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allowable  catch  (TAG)  is  specified 
under  §  675.20  of  this  part,  with  one 
exception:  Species  within  the  “other 
species”  category  must  be  reported  by 
species  or  species  group  identified  in 
§  675.20(a)(1). 

«  ♦  «  *  « 

(c)  *  *  * 

(2)  *  ‘  • 

(iii)  *  *  * 

(I)  The  fish  product  weight  of  each 
product  produced  during  the  weekly 
reporting  period,  including  species  and 
product-type  codes,  for  each  groundfish 
species  or  species  group  for  which  a 
total  allowable  catch  is  specified  under. 
§  675.20,  with  one  exception:  Species 
within  the  “other  species”  category  must 
be  reported  by  the  species  or  species 
group  identified  in  §  675.20(a)(1).  *  *  * 

*  *  «  *  « 

(3)  *  *  * 

(ii)  *  *  * 

(F)  The  fish  product  weight  of  each 
product  produced  during  a  day, 
including  species  and  product-type 
codes,  for  each  groundfish  species  or 
species  group  for  which  a  total 
allowable  catch  is  specified  under 
§  675.20  of  this  part,  with  one  exception, 
species  within  the  “other  species” 
category  must  be  reported  by  species  or 
species  group  identified  in  §  675.20(a)(1). 
***** 

10.  Section  675.6,  which  was  reserved, 
is  added  to  read  as  follows: 


§  675.6  Experimental  fisheries. 

Issuance  of  experimental  fishing 
permits  issued  under  this  section  is 
governed  by  provisions  set  forth  in 
§  672.6(a)  through  (g). 

11.  In  §  675.20.  paragraph  (a)(1)  is 
amended  by  revising  the  last  sentence. 
Table  1  to  the  section  is  removed,  and 
paragraph  (h)(3)(iii)  is  revised  to  read  as 
follows: 

§  675.20  General  limitations. 

(a)  *  *  * 

(1)  *  *  *  The  species  categories  are 
defined  in  Table  1  of  the  notice  of 
specifications  as  provided  in 
§  675.20(a)(7). 

***** 

(h)  *  *  * 

(3)  *  *  * 

(iii)  For  the  aggregate  amount  of 
rockfish  target  species  categories  for 
which  a  directed  fishing  closure  applies. 
10  percent  of  the  total  amount  of  all 
sablefish,  Greenland  turbot,  and  other 
rockfish  target  species  categories  for 
which  directed  fisheries  are  open  that 
are  retained  at  the  same  time  on  the 
vessel  during  the  same  trip  plus  1 
percent  of  the  total  amount  of  other  fish 
species  retained  at  the  same  time  on  the 
vessel  during  the  same  trip. 
***** 

11.  In  §  675.22,  paragraph  (f)  is  revised 
to  read  as  follows: 


§  675.22  Time  and  area  closures. 
***** 

(f)  From  April  1  through  September  30 
of  any  fishing  year,  vessels  permitted 
under  §  675.4  are  prohibited  in  that  part 
of  the  Bering  Sea  subarea  between  3  and 
12  miles  seaward  of  the  baseline  used  to 
measure  the  territorial  sea  around 
islands  named  Round  Island  and  The 
Twins,  as  shown  on  National  Ocean 
Survey  Chart  16315,  and  around  Cape 
Peirce  (58°33'  N.  latitude.  161°43'  W. 
longitude). 

12.  In  §  675.24,  paragraph  (c)(l)(i)  and 
the  heading  of  paragraph  (f)(1)  are 
revised  to  read  as  follows: 

§  675.24  Gear  limitations. 
***** 

(c)  *  *  * 

(1)  *  *  * 

(i)  In  the  Bering  Sea  and  Bogoslof 
subareas,  defined  at  §  675.2,  hook-and- 
line  and  pot  gear  may  be  used  to  take  up 
to  50  percent  of  the  TAC  for  sablefish; 
trawl  gear  may  be  used  to  take  up  to  50 
percent  of  the  TAC  for  sablefish. 
***** 

(f)*  *  * 

(1)  Bering  Sea  and  Bogoslof  Subareas 
***** 

12.  Figure  2  to  part  675,  is  revised  to 
read  as  follows: 
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50  CFR  Part  681 

[Docket  No.  91 1 193-2048] 

RIN  0648-AD82 

Western  Pacific  Crustacean  Fisheries 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
implement  Amendment  7  to  the  Fishery 
Management  Plan  for  the  Crustacean 
Fisheries  of  the  Western  Pacific  Region 
(FMP).  This  rule  establishes  a  limited 
access  program  for  the  lobster  fishery  of 
the  Northwestern  Hawaiian  Islands 
(NWHI),  with  vessel  permit  eligibility 
based  on  historical  participation  in  the 
fishery.  A  maximum  of  15  vessel  permits 
will  be  effective  at  any  time.  Permits 
will  be  transferable.  Only  one  permit 
may  be  held  by  any  person,  except  a 
person  who  qualifies  initially  for  two  or 
more  permits.  To  further  control  effort,  a 
maximum  of  1100  assembled  lobster 
traps  (and  up  to  100  unassembled 
replacement  traps]  may  be  maintained 
on  board  or  in  the  water  by  any  vessel. 
To  further  protect  lobster  stocks,  the 
rule  establishes  an  annual  closed  season 
(January  1-June  30)  and  an  annual  quota 
based  on  the  condition  of  stocks.  The 
rule  imposes  additional  reporting 
requirements  to  ensure  adequate  data  to 
monitor  and  carry  out  the  limited  access 
and  conservation  measures  for  the 
fishery.  The  Director,  Southwest  Region, 
NMFS  (Regional  Director),  with  the 
concurrence  of  the  Western  Pacific 
Fishery  Management  Council  (Council), 
may  initiate  rulemaking  to  adjust  the 
number  of  permits,  the  length  of  the 
closed  season,  the  quota,  or  reporting 
requirements.  The  amendment  is 
intended  to  conserve  NWHI  lobster 
stocks  and  provide  the  basis  for  an 
economically  healthy  and  productive 
fishery  for  the  long  term. 

DATES:  Effective  on  April  27, 1992, 
except  §  681.29,  which  is  effective  at 
0001  hours  local  time  April  10, 1992. 
ADDRESSES:  Copies  of  Amendment  7 
and  the  environmental  assessment  may 
be  obtained  from  the  Western  Pacific 
Fishery  Management  Council,  1164 
Bishop  St.,  Suite  1405,  Honolulu,  HI 
96813, 

Send  comments  on  the  collections  of 
information  to  the  Director,  Southwest 
Region,  NMFS,  501  West  Ocean 
Boulevard.  Suite  4200,  Long  Beach,  CA 
90802-4213  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  ATTN:  Paperwork  Reduction 
Projects  0648-0204  and  0648-0214, 
Washington,  DC  20503. 


FOR  FURTHER  INFORMATION  CONTACT: 

Svein  Fougner,  Fisheries  Management 
Division,  Southwest  Region,  NMFS,  501 
West  Ocean  Boulevard,  Suite  4200,  Long 
Beach.  CA  90802-4213  (310)  980-4034;  or 
Alvin  Z.  Katekaru,  PaciHc  Area  Office, 
NMFS  Southwest  Region,  Honolulu, 
Hawaii  (808)  955-8831 
SUPPLEMENTARY  INFORMATION:  The  FMP 
was  prepared  by  the  Council  and 
approved  and  implemented  by  the 
Secretary  of  Commerce  (Secretary)  in 
1983  (48  FR  5560,  February  7. 1983).  The 
FMP  has  been  amended  six  times.  The 
FMP  covers  fisheries  for  spiny  lobster 
and  slipper  lobster  in  Hawaii,  Guam, 
and  American  Samoa,  but  the  fishery  in 
the  NWHI  is  more  heavily  regulated 
than  the  other  areas.  This  has  been  the 
largest  and  most  dynamic  lobster  fishery 
in  the  region,  with  peak  landings  of 
almost  1,100  metric  tons  (mt)  in  1985. 
Conservation  and  management 
measures  have  included  permits  and 
reporting  requirements  for  fishermen  to 
monitor  the  bshery,  and  size  limits,  area 
closures,  and  trap  escape  vents  to 
conserve  the  lobster  stocks. 

As  indicated  in  the  proposed  rule  (56 
FR  65209,  December  16, 1991)  for  this 
amendment,  several  recent  trends  in  the 
NWHI  lobster  Fishery  are  clear. 
Landings,  catch  per  unit  effort  (CPUE), 
and  revenues  all  declined  in  1990  after  2 
years  of  relative  stability  in  the  fishery. 
The  average  size  of  spiny  lobster  tails 
(4-8  oz  for  1990)  continued  to  decrease 
through  the  year,  causing  increasing 
concern  among  vessel  operators.  Fleet 
revenues  for  1990  were  $4.9  million, 
down  22  percent  from  1989.  Commercial 
fishing  logbooks  for  the  period  January- 
April  indicated  that  CPUE  for  the  period 
was  0.63  legal  lobsters/trap-haul,  the 
lowest  ever  recorded  during  that  period 
since  1984  (when  such  data  started 
being  recorded).  By  comparison,  the 
CPUE  for  this  period  in  1990  was  0.84. 

Low  recruitment  to  the  fishery  was 
first  observed  at  Maro  Reef  and  the 
banks  northwest  of  Maro,  resulting  in  a 
decline  in  CPUE.  Fishing  effort  then 
intensified  at  Necker  Island  and 
Gardner  Pinnacles,  resulting  in  declining 
lobster  stocks  in  those  areas.  The  1990 
spawning  stock  biomass  of  spiny  and 
slipper  lobsters  in  the  NWHI  was  22 
percent  of  the  levels  in  the  late  1970’s. 
prior  to  the  development  of  the  fishery, 
an  indication  that  the  million  trap-hauls 
in  1990  may  have  been  excessive  since 
recruitment  to  the  fishery  was  low.  The 
FMP  defines  the  threshold  for 
recruitment  overHshing  at  20  percent  of 
the  pre-fishery  level.  Thus,  the  status  of 
spawning  stock  biomass  in  1990  was  at 
or  near  a  level  that  could  cause  a  severe 
decline  in  recruitment.  In  1991,  lobster 


fishing  continued  in  the  NWHI  until  the 
fishery  was  closed  by  emergency  action 
on  May  8  (56  FR  21961,  May  13. 1991),  in 
response  to  a  request  from  the  Council. 
The  closure  was  subsequently  extended 
for  a  second  90-day  period  (56  FR  36012, 
July  30. 1991). 

During  the  emergency  closure,  the 
Council  completed  an  amendment  to  the 
FMP  to  provide  long-term  conservation. 
The  Council  concluded  that  a 
combination  of  limited  access  and  effort 
and  harvest  limitations  is  needed  to 
protect  the  resource  and  the  industry 
that  depends  on  it.  The  amendment  and 
its  implementing  rule  provide  for  a 
limited  access  system,  a  limit  on  effort, 
an  annual  fleet  harvest  quota,  a  closed 
season,  and  new  reporting  requirements. 
These  measures  and  the  rationale  for 
the  limited  access  system  are  described 
in  detail  in  the  proposed  rule  and  will 
not  be  repeated  here. 

In  total,  the  amendment  proposes  a 
comprehensive  program  of  conservation 
and  management  measures  to  ensure  the 
long-term  health  of  the  stocks  and  of  the 
businesses  that  depend  on  them. 

The  seasonal  closure  becomes 
effective  15  days  after  publication  of  this 
rule.  Timely  notice  will  be  given  to 
fishermen  on  the  grounds  by  the 
Regional  Director  to  allow  a  reasonable 
time  to  retrieve  their  gear  and  exit  the 
fishing  gounds.  This  will  allow  operators 
of  vessels  to  retrieve  their  gear  and 
return  to  Hawaii  to  unload  their  catches. 
The  fishery  will  then  be  closed  until  July 
1, 1992,  when  the  first  annual  quota  will 
be  implemented. 

The  only  comments  received  from  the 
public  on  this  rule  were  from  two  fishery 
participants,  who  support  immediate 
implementation  of  the  rule,  and  from  the 
Marine  Mammal  Commission,  which 
supported  approval  and  implementation 
of  the  amendment.  The  Commission  also 
urged  the  NMFS  reinitiate  consultations 
with  the  Council  under  Section  7  of  the 
Endangered  Species  Act  (ESA)  because 
the  Commission  was  concerned  that  the 
FMP’s  definition  of  “overfishing”  for 
lobster  stocks  could  be  lower  than 
appropriate  for  promoting  recovery  of 
Hawaiian  monk  seals  in  the  NWHI.  The 
Commission  recommended  that  the 
consultations  address  several  concerns. 
NMFS  conducted  a  review  of  the 
proposed  amendment  relative  to 
Hawaiian  monk  seals  and  concluded  in 
informal  consultations  under  the  ESA 
that  the  amendment  will  not  adversely 
affect  any  endangered  or  threatened 
species  or  adversely  affect  any  critical 
habitat.  There  was  no  new  information 
in  the  Commission's  letter  to  change  that 
conclusion.  The  Commission’s  concerns 
are  known  to  the  Council  and  will  be 
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coBsidered  in  future  plamuag  for  the 
iobster  Hsbeiy. 

This  rule  is  deferent  irais  the 
pro^xised  rule  ia  several  respects.  The 
proposed  defiiaitioB  for  “fleet  harvest 
quota"  has  been  deleted  because  it  was 
deemed  superfluous.  The  defhsition  for 
“Regional  Director"  has  been  amended 
to  note  the  rhange  in  address  for  the 
Southwest  Region.  NMFS.  Section 
681.31(a)(2)  has  been  revised  to  clarify 
that,  for  1^12,  only  lobster  cau^t  arKl 
retained  after  the  season  closure 
becomes  effective  will  count  toward  the 
final  quota.  Other  editorial  diaqges 
have  been  made  to  clarify  the 
requirements  and  prohibitions  under  tbe 
rule.  In  addition,  it  should  be  noted  that 
permit  holders  will  be  provided  with  a 
copy  of  a  National  Weather  Service 
chart,  which  depicts  different 
combinations  of  wind  and  sea 
conditions.  Permit  holders  should  refer 
to  this  chart  in  providipg  information  in 
fishing  logbooks  regarding  the  general 
condition  of  sea  surface,  as  required  in 
i  681.5lbH2)IixJ. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Admimstrator),  has  determined  that 
Amendment  7  to  the  FMP  and  its 
implementing  role  aire  necessary  for  the 
conservation  and  management  of  the 
crustacean  fishery  resources  of  the 
western  Pacific  region  and  are 
consistent  with  the  Magnuson  Fishery 
Conservation  and  Management  Act  and 
other  applicable  law. 

The  Council  prepared  an 
enviromnental  assessment  (EA)  for  diis 
amendment  that  concluded  that  there 
will  be  no  significant  iaipact  on  the 
environment.  &sed  on  dhis  EA.  the 
Assistant  Admraistrator  signed  a 
Finding  of  No  Significant  lnq>aicft.  A  copy 
of  the  ^  is  available  from  the  Council 
(see  ADDRESSES). 

Tbe  Assistant  Administrator  has 
determined  that  this  final  rule  is  not  a 
“major  rule"  requiring  a  regulatory 
impact  analysis  under  Executive  Order 
12291. 

The  General  Counsel  of  tbe 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  No  new 
informaliom  has  been  obtaiited  or 
presented  to  change  that  certification. 

Tbe  Council  considered  the  potential 
effects  of  this  action  on  endangered  and 
threatened  species  and  concluded  that 
no  impacts  are  likely.  The  Council 
initiated  informal  consnltatisss  with 
NMFS  uader  tbe  Endangered  Species 
Act  iNbffS  concluded  that  the  action 


would  not  adveraely  affect  any  fisted 
spoies  md  would  not  adversely  affect 
any  critical  habitat. 

This  nde  contains  several  collection- 
of-mfoTmation  requiremeirts  that  are 
subject  to  the  Paperwork  Reduction  Act. 
Information  requested  from  lobster 
permit  applicants  is  standardized  to 
consolidate  into  one  form  die  different 
permits  for  fidiedes  in  the  Western 
Pacific  RegicBi.  Tbe  public  reporting 
burden  for  this  collection  of  mformation 
is  estimated  to  average  15  minutes  per 
application,  indoding  the  time  to  review 
and  complete  die  form,  and  return  it  to 
NMFS.  CorporatkuiB  or  partnerships 
filing  permit  applications  will  complete 
a  supplementary  intonnation  d)eet 
listing  the  names  of  individual  owners 
and  their  respective  ownership  shares  in 
the  vessel.  The  rqmrting  burden  for  this 
information  is  estimated  to  be  30 
minutes  per  application.  The 
standardized  permit  application  form 
was  approved  by  OMB  in  oonjunction 
with  the  Southwest  Region  Faintly  of< 
Permit  Forms  (OMB  Control  No.  0643- 
0204).  A  new  section  is  required  for 
reporting  weatber  conditions  in  the 
currently  approved  fishing  logbook.  The 
estimate  burden  is  2  minutes  per 
fishing  day.  A  raw  information  eiement 
(tafl  sizes]  is  added  to  tbe  existing 
processing  and  sales  report  requirement. 
The  public  burden  Sor  completing  the 
new  sn:tion  is  estimated  to  be  5  mimites 
per  trip  (trips  normally  last  15  to  3 
months).  Periodic  al-aea  reports  of  catch 
and  effort  are  require  to  monitor 
catches,  revise  quotas,  and  close  the 
fishery  when  tbe  quota  is  taken.  The 
public  burden  for  these  reports  is 
estimated  to  be  5  minutes  per  report, 
including  establishing  communications 
and  reporting  the  catdi.  This  may  be 
weekly,  daily,  or  otherwise.  The  fiival 
rule  a^so  requires  vessel  operators  to 
notify  NMFS  if  they  are  forced  to  leave 
traps  on  the  fishing  grounds  due  to  an 
emergency  situation.  While  no  such 
emergencies  are  predicted,  it  is 
estimated  that  such  a  report  would  take 
less  than  5  miimtes.  A  request  for 
clearance  of  these  additional  collectiorrs 
of  infotimation  was  approved  by  OMB 
(OMB  Control  Na  0648-^0214).  Send 
comments  on  the  burden  estimates  or 
any  other  aspects  of  these  collections  of 
information,  including  suggestions  on 
how  to  reduce  the  burden,  to  the 
Director.  Southwest  Region,  NMFS,  and 
the  Office  of  lirformation  Regulatory 
Affairs.  OMB  (see  ADDRESSES). 

The  CcHincil  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicafde  with  the  approved  coastal 
zone  management  pregram  of  Hawaii. 


The  State  has  agreed  with  this 
determination. 

This  final  rule  does  not  contain 
policies  with  federalism  implicattons 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  E.O  12612. 

The  Adminstrative  (¥ocedure  Act  ^ 
U.S.C  553)  requires  that,  generally,  fifial 
rules  be  published  not  less  than  30  days 
before  they  bexxune  efiective.  This  30- 
day  period  may  be  shortened  or  waived 
if  the  ndemaking  agency  publishes  with 
the  rule  an  explanation  of  what  good 
cause  justifies  an  earlier  date.  This  rule 
will  establish  a  seasonal  closure 
(January  through  June  each  year).  To 
protect  the  spawning  stocks  of  lobsters 
in  the  first  half  of  1992,  it  is  desirable  to 
implement  this  measure  as  soon  as 
practicable.  Therefore,  it  would  be 
impracticable  and  contrary  to  the  public 
interest  to  delay  ^ 

measure  any  longer  than  the  mininumi 
time  neoessaiy.  It  is  necessary  to 
provide  time  to  notify  vessel  owners  and 
operators  of  the  change  in  reguiadons. 
and  to  allow  operators  of  vessels  on  the 
grounds  to  complete  their  trips,  retrieve 
their  gear,  and  return  to  peal  to  onh^d 
their  catch.  Therefore,  the  rule  balances 
practicability  and  the  public  interest  in 
protectii^  spawning  stocks  fay  providing 
that  further  landings  of  lobster  from 
NWHI  will  be  prohibited  15  days  after 
the  date  of  publication.  Other  measures 
will  be  effective  after  the  30-day  coohng 
off  period. 

List  of  Subjects  in  SO  CFR  Part  681 

Fisheries,  Filling,  Reporting  and 
recordkeeping  requirements. 

Dated:  March  20, 1992. 

Michael  F.  URman, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  681  is  amended 
as  follows: 

PART  681— WESTERN  PAaFIC 
CRUSTACEAN  FISHERIES 

1.  The  authority  citation  for  part  661 
continues  to  read  as  follows: 

Audnirity:  16  U.SjC.  1809  et  seq. 

2.  In  5  681 .2  the  following  definitions 
for  Final  quota,  Initial  quota.  Owner, 
Pacific  Area  Office  and  Receiving 
vessel  are  added  in  alphabetical  order, 
the  definition  ol  PermU  Number  i» 
removed,  and  the  definition  of  Regional 
Director  IS  revised,  to  read -as  follows: 

§681.2  Oefinitions. 

Final  quota  means  the  total  allowable 
number  of  spiny  and  sTipper  lobsters 
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(combined)  that  may  be  caught  and 
retained  from  Permit  Area  1  by  ah 
permitted  vessels  in  a  given  year.  It  is- 
derived  by  adjusting  the  initial  quota 
based  on  catck  and  effort  data  from  the 
first  month  of  fishing  each  yeas  and  is 
published  after  fishing  begins  in  any 
year. 

Initial  quota  means  the  initially 
determined  total  allowable  number  of 
spiny  and  slipper  lobster  (combined) 
that  may  be  caught  and  retained  from 
Permit  Area  t  by  all  permitted:  vessels 
and  is  calculated,  using  the  quota: 
formula  in  the  FMP,  from  previous  yeara*^ 
catch  and  effort  information,  and 
published  in  February  each  year, 
'**«•«* 

Owner  means  the  person  who  is 
identified  ^  the  current  owner  of  the 
vessel  as  described  in  dte  Certificate  of 
Documentation  (Form  CG-1270)  issued 
by  the  tl.S.  Coast  Guard  for  a 
documented  vessel  or  in  a  registration 
certificate  issued  by  a  State  or  Territory 
or  the  U.S.  Coast  Guard  for  an 
undocomented  vessel. 

Pacific  Area  Office  meam  the  Pacific 
Area  Office,  Southwest  Region,.  National 
Marine  Fisheries  Service,  2570  Dele 
Street,  Honolulu,  Hawaii,  96822-2396: 
**•**# 

Receiving  Vessel  means  a  vessel  of 
the  United  States  to  which  lobster  taken 
in  Permit  Area  1  are  transferred  from 
another  vessel. 

Regional  Director  means  the  Director,. 
Southwest  Region,.  National  Marine 
Fisheries  Service,,  501  West  Ocean 
Boulevard,  Suite  4200,  Long  Beach.  CA 
90802-4213,  or  a  designee. 
***** 

3.  In  §  681.4,  paragraphs  (a)(tl),(b)>. 
and  (d)  through  (h)  are  revised  to  read 
as  follows: 

§  681.4  Permits. 

(a)  General.  (1)  Any  vessel  of  the 
United  States  engaged  in  commercial 
fishing  for  lobsters  in  the  Management 
Area  must  have  a  permit  issued  under 
this  part.  Vessels  engaged  in  commercial 
fishing  for  lobsters  in  Permit  Area  Zor 
Permit  Area  3  require  only  a  permit 
issued  under  this  section.  Vessels 
engaged  in  commercial  fishing  for 
lobsters  in  Permit  Area  1  require  only  a 
limited  access  permit  issued  under 

§  681.30. 

***** 

(b)  Applications.  (1)  An  applicafioa 
for  a  permit  uodar  thia  section  should  be 
submitted  to  the  Pacific  Area  Office  by 
the  vessel  owner  or  a  designee-  of  the- 
owner  at  least  15  days  before  the  date 
the  applicant  desires  to  have  thepecont 
be  effective. 


(2)  Each  ^plication,  must  be 
submitted  on  an  application:  form 
obtained  from,  the  Pacific  Area  OfTtee 
and  must  provide  the  following 
information: 

(L):Type  of  application;  whether  the 
application  is  for  a  new  permit  or  a 
renewal;  and  what  permit  area  it  is  for; 

(n)  Owner’s  name,  social  security 
number,  mailing  address,  and  telephone 
numbers  (business  and  home)? 

(iii)  Name  of  the  partnership  or 
corporation,  if  the  vessel  is  owned  by 
such  an  entity; 

(iv)  Primary  operator's  name,  social 
security  number,  mailmg-  address,  and 
telephone  numbers  (business  and  home); 

(v)  Relief  operator’s  name; 

(vr)  Name  of  the  vessel 

(vii)  Official  number  of  the  vessel; 

(viii)  Radio  call  sign  of  the  vessel; 

(ix)  Principal  port  of  the  vessel; 

(x)  Length  of  foe  vessel; 

(xi)  Engine  horsepower; 

(xii)  Approximate  fish  hold  capacity; 

(xiii)  Number  of  crew  (excluding 

operator): 

(xiv)  Construction  date; 

(xv)  Date  vessel  ptirchased, 

(xvi)  Purchase  price; 

(xvii)  Type  and  amount  of  fishing  gear 
carried  on  board  the  vessel: 

(xviii)  Pbsition  of  the  applicant  in  foe 
corporation,  if  the  vessel  is  owned  by 
such  an  entity: 

(xix)  Signature  of  the  applieant;  and 

(xx)  Date  of  signature, 
***** 

(d)  Change  in  application  information. 
Any  change  in  foe  information  specified 
in  paragraph  (b)(2)  of  this  section  must 
be  reported  to  the  Pacific  Areas  Office  at 
least  10  days  before  foe  effeetive  date  of 
the  change,,  or  if  an  unplanned  change, 
within  10  days  after  the  change..  Failure 
to  report  such  changes  may  result  in 
termination  of  the  permit. 

(e)  Issuance.  (1)  Within  15  days  after 
receipt  of  a  properly  completed 
application,  the  Regional  Director  will 
determine  whether  to  issue  a  pennit. 

(2)  If  an  incomplete  or  improperly 
completed  permit  application  is 
submitted,  the  Regional  Director  will 
notify  the  applicant  in  writing  of  foe 
deficiency.  If  foe  applicant  fcfos  to 
correct  the  deficiency  within.  15  days 
following  the  date  of  notification,  foe 
application  will  be  consideredt 
abandoned. 

(f)  Expiratioa.  Pennits  issued  under 
this  section  expire  at  2400  boors  Local 
time  on  Decensber  31  following  foe 
effective  date  of  foe  permit, 

(g)  Renewal.  An  applicadoa  for 
renewal  of  a  permit  notst  be  subHutted 
to  the  Pacific  Area  Office  in  the  same 


manner  as  described  in  paragraph  (b)  of 
this  section. 

(h)  Alteration.  Any  permit  that  has 
been  altered,  erased,  or  mutilated  is 
invalid. 

***** 

4.  In  §  681.5,  paragraph  (b)t2)(hc)  is  re¬ 
designated  (b)(2)(x),  paragraphs 

(c) (3)(iii)  and  (c)(3)(iv)  are  revised,  and 
new  paragraphs  (bl(2ICix),  (cj(3)(vj.  and 

(d)  are  added  to  read  as  follows: 

§681.5  Recordkeeping  and  reporting. 
****** 

(b)  ^  * 

(2)  *  *  * 

(ix)  General  condition  of  sea  surface 
for  each  day  fished  (e.g.,  wave  height, 
wind  speed);  and 

***** 

(c)  *  *  * 

(3)  *  *  * 

(in)  Weight  and  revenue  from,  sale  of 
octopus  by  pf  oduet  type;. 

(iv)  Weight  and  revenue  from  sale  of 
other  fishery  products  by  type;  and 

(v)  Number  of  lobsters,  by  tail  weight 
(in  2-ounce  intervals,  i.e.,  2.0-3.9,  4,0-59, 
etc.),  by  species. 

***** 

(d)  Transshipment.  If  any  receiving 
vessel  is  used  to  transship  lobsters  from 
foe  harvesting  vessel  to  port  then  the 
operator  of  tfm  receiving  vessel  must, 
within  72  hours  of  landing  those 
lobsters,  submit  to  the  Regional  EHrector 
the  original  co|He»  of  the  NMFS  Daily 
Lobster  Catch  Reports  that  were 
completed  by  the  operator  of  foe  vessel 
foat  harvested  the  lobster. 

§681.6  LAmendedl 

5.  In  §  681.6,  in  each  place  it  occurs  in- 
paragraph  (a),  (b)  and  (c).  the  word 
“permit”  is  replaced  by  foe  word 
“official”. 

6.  In  §  681.7,  paragraph  (b)(1),  tc)(l)(i). 
(c)(l)(ii).  and  (c)(2):  through  (c)(4)  are 
revised  and  new  paragraphs  (b)(7) 
through  (b)(13):  are  added,  to  read  as 
follows: 

§  681.7  Prohibitions. 
***** 

(b)  *  *  * 

(1)  Fish  for,  take,  or  retain  lobsters: 

(i>  Without  a  limited  access  permit 
issued  under  §  681.30; 

(ii)  By  methods  other  than  lobster 
traps  or  by  hand  for  lobsters,  as 
^ecified  in  §  681.24; 

(iii)  From  closed  areas  for  lobsters,  as 
specified  in  §  681.23; 

(iv)  During  a  closed  season,  as 
specified  m  §  681.29;  or 

(v)  After  the  date  published'  in  the 
Federal  Register,  as  specified'  in 

§681 .31(c)' (4)  or  (5),  and  until  foe  fishery 
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opens  again  in  the  following  calendar 
year. 

***** 

(7)  When  fishing  for  lobster  is 
prohibited  as  specified  in  §§  681.23, 
681.24,  681.29,  681.30,  or  681.31,  possess 
on  a  fishing  vessel  any  lobster  trap. 

(8)  Fail  to  report  catch  and  effort  data, 
as  specified  §  681.5. 

(9)  Leave  a  trap  unattended  in  the 
Management  Area  except  as  provided  in 
§  681.24(f). 

(10)  Maintain  on  board  the  vessel  or 
in  the  water,  more  than  1200  traps  per 
fishing  vessel,  of  which  no  more  than 
1100  can  be  assembled  traps,  as 
specified  §  681.24(e). 

(11)  Fail  to  mark  legibly  the  vessel's 
official  number  on  all  traps  and  floats 
maintained  on  board  the  vessel  or  in  the 
water,  as  specified  in  §  681.24(g). 

(12)  Land  lobsters  taken  in  Permit 
Area  1  after  the  closure  date  announced 
in  the  Federal  Register,  as  specified  in 

§  681.31(c)  (4)  and  (5),  and  until  the 
fishery  opens  again  in  the  following 
calendar  year. 

(13)  Fail  to  make  a  limited  access 
permit  available  for  inspection  by  an 
authorized  officer  upon  request  by  that 
officer. 

(c)  *  *  ‘ 

(1)  *  *  ‘ 

(1)  By  methods  other  than  lobster  traps 
or  by  hand,  as  specified  in  §  681.44;  or 

(ii)  In  the  months  of  June,  July,  and 
August,  as  specified  in  §  681.43. 

(2)  Retain  or  possess  on  a  fishing 
vessel  any  lobster  taken  in  Permit  Area 
2  which  is  less  than  the  minimum  size 
specified  in  §  681.41. 

(3)  Possess  on  a  fishing  vessel  any 
lobster  or  lobster  part  taken  in  Permit 
Area  2  in  a  condition  where  the  lobster 
is  not  whole  and  undamaged  as 
specified  in  §  681.45. 

(4)  Retain  or  possess  on  a  fishing 
vessel,  or  remove  the  eggs  from,  any 
egg-bearing  lobster,  as  specified  in 

§  681.42. 

7.  In  subpart  B,  in  §  681.24,  paragraphs 

(e)  through  (g)  are  added  to  read  as 
follows: 

§  68 1 .24  G«ar  restrictions. 

«  *  *  *  * 

(e)  A  maximum  of  1200  traps  per 
vessel  may  be  maintained  on  board  or  in 
the  water,  provided  that  no  more  than 
1100  assembled  traps  are  maintained  on 
board  or  in  the  water.  If  more  than  1100 
traps  are  maintained,  the  unassembled 
traps  may  be  carried  as  spares  only,  in 
order  to  replace  assembled  traps  that 
may  be  lost  or  become  unusable. 

(f)  Traps  shall  not  be  left  unattended 
in  the  Management  Area,  except  in  the 
event  of  an  emergency,  in  which  case 
the  vessel  operator  must  notify  the 


NMFS  Law  Enforcement  Office  of  the 
emergency  that  necessitated  leaving  the 
traps  on  the  grounds,  and  the  location 
and  number  of  the  traps,  within  24  hours 
after  the  vessel  reaches  port.  The  NMFS 
Law  Enforcement  Office  can  be  reached 
24  hours  a  day  by  calling  (808)  541-2727. 

(g)  The  vessel's  official  number  must 
be  marked  legibly  on  all  traps  and  floats 
maintained  on  board  the  vessel  or  in  the 
water  by  that  vessel. 

§  §  681.30  through  681.35  Redesignated  as 
§§681.40  through  681.45 

8.  In  subpart  C,  §§  681.30  through 
681.35  are  redesignated  §§  681.40 
through  681.45,  respectively. 

(9)  Subpart  B  is  amended  by  adding 
new  §§  681.29  through  681.32  to  read  as 
follows: 

§  681.29  Closed  season. 

Lobster  fishing  is  prohibited  in  Permit 
Area  1  during  the  months  of  January 
through  June,  inclusive. 

§  681.30  Limited  access  management 
program. 

(а)  General  requirements.  (1)  The 
owner  of  any  vessel  used  to  fish  for 
lobster  in  Permit  Area  1  must  have  a 
limited  access  permit  issued  for  such 
vessel  under  this  section.  Only  one 
permit  will  be  assigned  to  any  vessel. 

(2)  A  limited  access  permit  is  valid  for 
fishing  only  in  Permit  Area  1. 

(3)  The  application  form  for  a  limited 
access  permit  is  the  same  as  the 
application  form  for  a  permit  under 

§  ^1.4(b)(2).  If  the  application  is 
submitted  on  behalf  of  a  partnership  or 
corporation,  the  application  must  be 
accompanied  by  a  supplementary 
information  sheet  obtained  from  the 
Pacific  Area  Office  and  contain  the 
names  and  mailing  addresses  of  all 
partners  or  shareholders  and  their 
respective  percentage  of  ownership  in 
the  partnership  or  corporation. 

(4)  A  maximum  of  15  limited  access 
permits  can  be  valid  at  any  time. 

(5)  No  fee  is  required  for  a  limited 
access  permit. 

(б)  Any  change  in  the  information 
specified  in  the  application  form  for  a 
limited  access  permit  must  be  reported 
to  the  Pacific  Area  Office  at  least  10 
days  after  the  change.  Failure  to  report 
such  changes  may  result  in  termination 
of  the  permit. 

(7)  If  an  incomplete  or  improperly 
completed  application  form  is 
submitted,  the  Regional  Director  will 
notify  the  applicant  in  writing  of  the 
deficiency.  If  the  applicant  fails  to 
correct  the  deficiency  within  15  days 
following  the  notification,  the 
application  will  be  considered 
abandoned. 


(8)  A  limited  access  permit  expires  at 
2400  hours  local  time  on  December  31 
following  the  effective  date  of  the 
permit. 

(9)  A  limited  access  permit  that  has 
been  altered,  erased,  or  mutilated  is 
invalid. 

(10)  A  limited  access  permit  may  be 
issued  to  replace  a  lost  or  mutilated 
permit.  An  application  for  a  replacement 
permit  is  not  considered  a  new 
application. 

(11)  A  limited  access  permit  must  be 
on  board  the  vessel  at  all  times  and  is 
subject  to  inspection  upon  request  of 
any  authorized  officer. 

(12)  Procedures  governing  permit 
sanctions  and  denials  are  found  at 
subpart  D  of  15  CFR  part  904. 

(b)  Issuance  of  initial  limited  access 
permits.  (1)  An  application  for  an  initial 
limited  access  permit  must  be  submitted 
to  the  Pacific  Area  Office  on  the  same 
form  used  for  a  permit  under 
§  681.4(b)(2)  within  90  days  of  the 
effective  date  of  this  rule. 

(2)  The  Regional  Director  will  issue 
initial  limited  access  permits  based  on 
the  eligibility  criteria  listed  below.  An 
initial  permit  issued  under  this 
paragraph  will  be  issued  to  the  person 
who  owned  the  vessel  when  the  vessel 
was  last  used  to  land  lobsters  from 
Permit  Area  1  in  1990.  Priority  for  initial 
permits  will  be  given,  in  descending 
order,  to  an  owner  of  a  vessel  that  had 
made  at  least  one  landing  of  lobsters 
from  Permit  Area  1; 

(i)  Before  August  8, 1985,  and  during 
every  calendar  year  from  1985  through 
1990: 

(ii)  Before  August  8. 1985,  and  during 
calendar  year  1990: 

(iii)  During  1990  only. 

(3)  If  fewer  than  15  initial  limited 
entry  permits  are  issued  under 
paragraph  (b)(2)  of  this  section,  then  the 
remaining  initial  permits  will  be  issued 
to  vessel  owners  based  upon  a  point 
system. 

(i)  One  point  shall  be  assigned  for 
each  calendar  year  prior  to  1985  that  the 
applicant  was  the  owner  or  operator  of 
a  vessel  that  was  used  to  land  lobsters 
from  Permit  Area  1. 

(ii)  Under  the  point  system,  applicants 
will  be  ranked  by  the  number  of  points. 
Available  permits  will  be  issued  to 
applicants  with  the  greatest  number  of 
points  in  descending  order. 

(iii)  If  two  or  more  applicants  have  the 
same  number  of  points  and  there  are 
insufficient  permits  for  all  such 
applicants,  the  Regional  Director  shall 
issue  permits  to  such  applicants  through 
a  lottery. 

(iv)  No  points  shall  be  assigned  under 
paragraph  (b)(3)(i)  of  this  section  for 
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lobster  landings  by  a  vessel  for  which  a 
permit  has  been  issued' under  paragraph 

(b)(2)  of  this  section. 

(c)  Renewaf  of  [imiied  access  permits. 

(1)  A  person  filing  an  application  for 
renewal  of  a  limited  access  permit  must 
submit  the  application  by  December  31 
of  the  preceding  year. 

(2)  The  Regional  Director  will  renew  a 
limited  access  permit  for  a  subsequent 
year  if  the  permitted  vessel  was  used  to( 

(1)  Land  the  equivalent  of  at  least  four 
lobsters  for  each  trap  normally  used, 
calculated  over  one  calendar  year,  and 

(ii)  Make  the  landings  under 
paragraph  (c)(2)(i)  of  this  section  during 
at  least  one  of  the  2  years  prior  to  the 
year  for  which  the  new  permit  will  be 
valid. 

(3)  In  paragraph  (c)(2)(i)  of  this 
section,  the  number  of  lobsters  “for  each 
trap  normally  used”  is  calculated  by 
taking  the  sum  of  all  legal  lobsters 
caught  and  retained  by  the  harvesting 
vessel  divided  by  the  average  number  of 
traps  deployed  by  the  vessel  based  on 
the  logbook  records  for  the  calendar 
year. 

(d)  Transfer  or  sale  of  limited  access 
permits.  (1)  Permits  may  be  transferred 
or  sold,  but  no  one  individual, 
partnership  or  corporation  will  be 
allowed  to  hold  a  whole  or  partial 
interest  in  more  than  one  permit,  except 
that  an  owner  who  qualifies  initially  for 
more  than  one  permit  may  maintain 
those  permits  so  long  as  he  or  she 
satisfies  the  landings  requirement  in 
paragraph  (c)(2)(i)  of  this  section,  but 
may  not  obtain  additional  permits. 
Layering  of  partnerships  or  corporations 
shall  not  insulate  a  permit  holder  from 
this  requirement. 

(2)  If  50  percent  or  more  of  the 
ownership  of  a  limited  access  permit  is 
passed  to  persons  other  than  those 
listed  on  the  permit  application,  the 
Pacific  Area  Office  must  be  notified  of 
the  change  in  writing  and  provided 
copies  of  the  appropriate  documents 
confirming  the  changes  within  30  days. 

(3)  Upon  the  transfer  or  sale  of  a 
limited  access  permit,  a  new  application 
must  be  submitted  by  the  new  permit 
owner  according  to  the  requirements  of 
paragraph  (a)  of  this  section.  The 
transferred  permit  is  not  valid  until  this 
process  is  completed. 

(e)  Replacement  of  a  vessel  covered 
by  a  limited  access  permit.  An  owner  of 
a  permitted  vessel  may,  without 
limitation,  transfer  his  or  her  limited 
access  permit  to  another  vessel  of  that 
owner  provided  that  the  replacement 
vessel  IS  put  into  service  within  12 
months  after  declaring  to  the  Regional 
Director  his  or  her  intent  to  transfer  the 
permit 


(f)  Issuance  of  limited  access  permits 
to  future  applicants.  (1)  Tfw  Regiorral 
Director  may  issue  limited  access 
permits  under  this  section  when  fewer 
than  15>  vessel  owners  hold  active 
permits. 

(2)  When  the  Regional  Director  haa 
determined  that  limited  access  permits 
may  be  issued  to  new  persons,  a  notice 
shall  be  placed  in  the  Federal  Register, 
and  other  means  wilt  be  used  to  notify 
prospective  applicants  of  the 
opportunity  to  obtain  permits  under  the 
limited  access  management  program. 

(3)  An  application  for  a  new  limited 
access  permit  must  be  filed  within  90 
days  following  the  publication  of  the 
Federal  Register  notice. 

(4)  Limited  access  permits  issued 
under  paragraph  (f)  of  this  section  will 
be  issued  first  to  applicants  qualifying 
under  paragraph  (n(4)(i)  of  this  section. 

If  the  number  of  limited  access  permits 
available  is  greater  than  the  number  of 
applicants  that  qualify  under  paragraph 
(f)(4)(i)  of  this  section,  then  limited 
access  permits  will  be  issued  to 
applicants  under  paragraph  (f)(4)(ii)  of 
this  section. 

(i)  First  priority  to  receive  limited 
access  permits  under  this  paragraph 
goes  to  owners  of  vessels  that  were  used 
to  land  lobster  from  Permit  Area  1 
during  the  period  from  1983  through 
1990,  and  who  were  excluded  from  the 
fishery  by  implementation  of  the  limited 
access  system.  If  there  are  insufficient 
permits  for  all  such  applicants,  the  new 
permits  shall  be  issued  by  the  Regional 
Director  through  a  lottery. 

(ii)  Second  priority  to  receive  limited 
access  permits  under  this  paragraph 
goes  to  owners  with  the  most  points, 
based  upon  a  point  system.  If  two  or 
more  owners  have  the  same  number  of 
points  and  there  are  insufficient  permits 
for  all  such  owners,  the  Regional 
Director  shall  issue  the  permits  through 
a  lottery.  Under  the  point  system, 
limited  access  permits  will  be  issued,  in 
descending  order,  beginning  with 
owners  who  have  the  most  points  and 
proceeding  to  owners  who  have  the 
least  points,  based  on  the  following: 

(A)  Three  points  shall  be  assigned  for 
each  calendar  year  after  August  8, 1985 
that  the  applicant  was  the  operator  of  a 
vessel  that  was  used  to  land  lobster 
from  Permit  Area  1: 

(B)  Two  points  shall  be  assigned  for 
each  calendar  year  or  partial  year  after 
August  8, 1985,  that  the  applicant  was 
the  owner,  operator,  or  crew  member  of 
a  vessel  engaged  in  either  commercial 
fishing  in  Permit  Area  2  for  lobster,  or 
fishing  in  Permit  Area  1  for  fish  other 
than  lobster  with  an  intention  to  sell  all 
or  part  of  the  catch. 


(C)  One  point  shall  be  assigned  for 
each  calenrfaryear  or  partial  year  after 
August  8, 1985,  that  the  aprplicant  was 
the  owner,  operator,  or  crew  member  of 
a  vessel  engaged  hr  any  other 
commercial  fishing  hr  the  exclusive 
economic  zone  surrounding  Hawaif. 

(5)  A  holder  of  a  new  limited  access 
permit  must  own  at  least  a  50  percent 
share  in  the  vessel  that  the  permit  would 
cover. 

§  681.31  Quota  management  program. 

(a)  An  initial  quota  and  a  final  quota 
will  be  set  annually.  The  final  quota  for 
a  calendar  year  shall: 

(1)  Apply  to  the  total  catch  of  spiny 
and  slipper  lobsters;  and 

(2)  Be  expressed  in  terms  of  numbers 
of  lobsters.  All  lobsters  caught  and 
retained  after  April  10, 1992,  shall  count 
toward  the  final  quota  for  the  year  in 
which  they  were  caught  and  retained, 
regardless  of  the  product  form  (e.g., 
alive  and  dead,  whole  and  tails)  in 
which  they  are  landed. 

(b)  Initial  quota.  (1)  The  Regional 
Director  shall  use  information  in 
commercial  fishing  logbooks  from 
previous  years,  and  may  use  information 
from  research  sampling  and  other 
sources,  to  establish  the  initial  quota, 
applying  the  quota  formula  of  the  fishery 
management  plan. 

(2)  The  Assistant  Administrator  shall 
publish  a  notice  indicating  the  initial 
quota  in  the  Federal  Register  by 
February  15  each  year,  and  shall  use 
other  means  to  notify  permit  holders  of 
the  intital  quota  for  the  year. 

(c)  Final  quota.  (1)  The  Regional 
Director  shall  use  the  catch  and  effort 
information  provided  during  July  (or  the 
first  month  of  the  open  season)  to 
determine  any  change  needed  to 
establish  the  final  quota. 

(2)  If  no  fishing  is  conducted  during 
July  (or  the  first  month  of  the  open 
season),  then  the  final  quota  shall  equal 
the  intital  quota. 

(3)  The  Assistant  Administrator  shall 
publish  a  notice  in  the  Federal  Register 
indicating  the  final  quota,  as  soon  after 
August  15  as  practicable,  and  shall  use 
other  means  to  notify  permit  holders  of 
the  final  quota  for  the  year. 

(4)  If  the  total  reported  catch  by  the 
date  that  the  final  quota  is  announced 
exceeds  the  final  quota,  the  Assistant 
Administrator  will  publish  a  notice  in 
the  Federal  Register  not  less  than  7  days 
prior  to  the  effective  date  to  prohibit 
further  landings  of  lobster  taken  in 
Permit  Area  1. 

(5)  The  Regional  Director  shall 
determine  on  the  basis  of  the  evidence 
available  to  him  the  date  upon  which 
the  quota  will  be  reached  or  exceeded. 
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Notice  of  this  determination,  with  a 
specification  of  the  date  after  which 
further  landings  of  lobster  taken  in 
Permit  Area  1  will  be  prohibited,  will  be 
published  in  the  Federal  Register  by  the 
Assistant  Administrator  not  less  than  7 
days  prior  to  the  effective  date. 

(d)  Monitoring  and  Adjustment.  The 
operator  of  each  vessel  fishing  during 
the  open  season  shall  report  lobster 
catch  (by  species)  and  effort  (number  of 


trap  hauls)  data  while  at  sea  to  the 
NMFS  in  Honolulu.  The  Regional 
Director  shall  notify  permit  holders  of 
the  reporting  method,  schedule  and 
logistics,  at  least  30  days  prior  to  the 
opening  of  the  fishing  season. 

§  681.32  Conservation  and  management 
adjustments. 

If  the  Regional  Director  determines 
that  adjustments  are  warranted,  the 


Regional  Director  may,  with  the 
Council's  concurrence,  initiate 
rulemaking  to  change  the: 

(a)  maximum  number  of  limited 
access  permits  that  may  be  valid  at  any 
time: 

(b)  length  of  the  closed  season; 

(c)  maximum  number  of  traps;  or 

(d)  reporting  requirements. 

[FR  Doc.  92-7025  Filed  3-25-92:  8:45  am| 
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This  section  ol  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  92-CE-18-AD] 

Airworthiness  Directives;  Beech 
T-34C,  90, 99, 100,  200,  and  300  Series 
Airpianes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
would  be  applicable  to  certain  Beech  T- 
34C,  90,  99, 100,  200,  and  300  series 
airplanes.  The  proposed  action  would 
require  a  one-time  visual  inspection  of 
all  engine  truss-to-firewall  bolts  to 
determine  whether  bolts  that  could  have 
been  improperly  heat  treated  (soft  bolts) 
where  installed,  and  replacement  of  any 
such  bolts.  The  Federal  Aviation 
Administration  (FAA)  has  received 
several  reports  indicating  that  Dumont 
Aviation  manufactured  soft  bolts  and 
that  these  are  the  type  of  bolts  utilized 
on  the  affected  airplanes.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  undetected  failure 
of  engine  truss-to-firewall  bolts,  which 
could  eventually  lead  to  separation  of 
the  engine  mount  from  the  airplane. 
DATES:  Comments  must  be  received  on 
or  before  May  29, 1992. 

ADDRESSES:  Service  information  that  is 
applicable  to  this  AD  may  be  obtained 
from  the  Beech  Aircraft  Corporation, 

P.O.  Box  85.  Wichita,  Kansas  67201- 
0085.  This  information  may  also  be 
examined  at  the  Rules  Docket  at  the 
address  below. 

Submit  comments  in  triplicate  to  the 
FAA,  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Attention: 

Rules  Docket  No.  92-CE-18-AD,  room 
1558,  601  E.  12th  Street,  Kansas  City. 
Missouri  64106.  Comments  may  be 
inspected  at  this  location  between  8  a.m. 


and  4  p.m.,  Monday  through  Friday, 
holidays  excepted. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Don  Campbell,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office, 
FAA.  1801  Airport  Road,  Mid-Continent 
Airport.  Wichita,  Kansas  67209; 
Telephone  (316)  946-4128;  Facsimile 
(316)  946-4407. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  No.  92-CE-18-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  92-CE-18-AD,  room 
1558,  601  E.  12th  Street.  Kansas  City, 
Missouri  64106. 

Discussion 

The  FAA  has  received  reports  where 
engine  truss-to-firewall  bolts  were 
improperly  heat  treated  (soft  bolts). 


Dumont  Aviation  manufactured  these 
soft  bolts  and  the  bolts  are  identified  by 
the  letters  “DA"  on  the  bolt  head.  The 
FAA  does  not  know  the  number  of  soft 
bolts  that  may  have  been  delivered  as 
original  or  spare  parts  because  Dumont 
Aviation  is  no  longer  in  business,  but 
the  FAA  does  know  that  Beech  T-34C, 

90,  99, 100,  200.  and  300  series  airplanes 
utilize  these  type  bolts.  If  installation  of 
these  bolts  is  not  detected  and 
corrected,  they  could  break  while  in 
service  and  cause  engine  mount 
movement,  which  could  result  in 
damage  to  the  cowling,  engine,  or 
propeller  and  eventually  lead  to 
separation  of  the  engine  mount  from  the 
airplane. 

The  manufacturer  (Beech)  has  issued 
Service  Bulletin  (SB)  No.  2432,  dated 
February  1992,  which  specifies 
procedures  for  inspecting  the  engine 
truss-to-firewall  bolts  for  corrosion  and 
determining  whether  any  bolts  identified 
by  the  letters  “DA”  are  installed  on  any 
of  the  affected  airplanes.  It  also 
specifies  procedures  for  replacing  these 
bolts. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  AD  action 
should  be  taken  to  prevent  undetected 
failure  of  engine  truss-to-firewall  bolts, 
which  could  eventually  lead  to 
separation  of  the  engine  mount  from  the 
airplane. 

Since  the  condition  described  is  likely 
to  exist  or  develop  in  other  Beech  T- 
34C,  90,  99, 100,  200,  and  300  series 
airplanes  of  the  same  type  design,  the 
proposed  AD  would  require  a  one-time 
visual  inspection  of  all  engine  truss-to- 
firewall  bolts  to  identify  any  engine 
truss-to-firewall  bolts  that  were 
manufactured  by  Dumont  Aviation 
(identified  by  “DA"  on  the  bolt  head), 
and  replacement  of  any  installed  bolt 
that  is  identified  as  being  manufactured 
by  Dumont  Aviation.  The  proposed 
actions  would  be  accomplished  in 
accordance  with  Beech  SB  No.  2432, 
dated  February  1992. 

The  inspection  of  the  engine  truss-to- 
firewall  bolt  and  associated  hardware 
for  corrosion  that  is  referenced  in  Beech 
SB  No.  2432,  dated  February  1992,  is 
recommended  but  would  be  required  by 
the  proposed  AD. 

The  FAA  estimates  that  3,590 
airplanes  in  the  U.S.  registry  would  be 
affected  by  the  proposed  AD,  that  it 
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65-90.  65-A90.  65-A90- 
1.  65^AS&-Z.efr-A90- 
3.  65-A90-4.  890. 
COO.  C90A.  E90.  F90. 
andHSO 


99.  99A.  A99A.  899.  and 
C99 

100.  A100.  and  8100 . 


200.  200C.  200CT.  WOT. 
A200.  A100-1. 
A200CT.  8200. 

8200C.  B300CT.  aiMl 
8200T. 


300. 300C.  8300.  «nd 
B300C. 


GP-1  thfCKjgti  GP-50. 
GL-1  through  GL-353, 
and  GM-2  through 
GM-W. 

U-l  through  U-1285. 
through  LW- 
S47.  LA-2  through  LA 
236.  LM-1  through 
'tM-1«1.  LS-’l.  LS-2. 
LS-3.  LT-I.  LT-2. 
LU-1  through  LJU-15, 
and  U.-1  through  LL- 
61. 

0-1  through  U-239. 

8-1  through  8-247  and 
8E-1  through  a£-137. 
■8B-2  through  BB-1 405. 
BC-1  through  BC-75. 
BD-1  through  BD-30. 
8J-1  through  BJ-.66. 
BL-1  through  BL-137. 
BN-1  through  BN-4, 
BP-1  through  BP-T1. 
fiT-1  through  BT-33. 
BU-1  througn  8U-t2. 
BV-1  through  BV-12. 
FC-1.  FC-2.  FC-3. 
■FE-I  through  FE-9. 
1*6-1.  and  FG-2. 

PA-1  thro»«h  FA-217, 
FF-1  through  FF-1 9. 
FL-1  through  FL-60. 
and  FM-1 . 


67209.  The  reqiM«t«houh)  be  forwartlcd 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Wichita  Aircraft 
Certification  Office. 

(d)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  the  Beech  Aircraft 
Corporation.  P.O.  Box  85.  Wichita.  Kansas 
67201-0085;  or  may  examine  this  document  at 
the  FAA.  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  room  1558. 601  £. 
12th  Street.  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on  Mardi 
20. 1992. 

Barry  D.  Clements, 

Manager.  Small  Airplane  Directorate. 
Aircraft  Certification  Sen-ice. 

(FR  Doc.  92-6986  Filed  3-25-92:  8:45  am| 
BILUNQ  CODE  4910-13-M 


DEPARTMENT  OF  AGRICULTURE 


Forest  Service 
36  CFR  Part  217 


RIN  0596-AB30 


Review  of  and  Comment  on  National 
Forest  Plans  and  Protect  Decisions 


would  take  approximately 2  wockhours 
per  airplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  $55  an  hour.  Parts  would 
be  provided  by  the  manufacturer  at  no 
cost  to  the  operator.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U<S.  operators  is 
estimated  lo  be  $394,900. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the 'States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
po%ver  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  1 
certify  that  this  action  (1)  is  not  a  “majer 
rule"  under  Executive  Order  12261;  (2)  is 
not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significEtnt 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  oopy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Dodcet.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  as  the 
location  provided  under  the  caption 
“ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Prapoaed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-AtRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  1354(A).  1421  AND 
1423:  49  U.S.C.  106(g);  and  14  CFR  11S9. 

§39.13  lAmended] 

2.  Section  39.13  is  amended  by  adding 
the  followh^  new  AD: 

Beech:  Docket  No.  92-CE-18-AD. 

Applicability:  The  following  modri  and 
serial  numbered  airphines.  certificated  in  any 
category: 


Compliance.  Required  as  indicated,  unless 
already  accomplished. 

To  prevent  undetected  failure  of  engine 
truss-to-firewall  bolts,  which  could 
eventually  lead  to  separation  of  the  engine 
mount  from  the  airplane,  accomplish  the 
following: 

(a)  W'ithin  the  next  150  hours  lime-tin- 
service  after  the  effective 'date  of  this  AD, 
accomplish  the  following; 

(1)  Individually  remove  each  engine  truss* 
to-firewall  bolt  and  determine  whether  the 
bolt  is  manufactured  by  Dumont  Aviation  as 
specified  by  Figure  2  and  in  accordance  with 
paragraphs  1  and  2  of  the 
ACCOMH.ISHMENT  INSTRUCTIONS  in 
Beech  Service  Bulletin  (SB)  .No.  2432.  dated 
February  1092.  Only  one  ermine  Iruss-to- 
firewall  bolt  should  be  removed  at  any  given 
time. 

(2)  Prior  to  further  flight  replace  an;'  bolt 
manufactured  by  Dumont  Aviation  as 
identihed  in  paragraph  (a)(1)  of  this  AD  with 
a  new  bolt  part  number  (P/^l  MS20006-20 
/M/. 

Note:  The  inspection  of  the  engine  Iruss-to- 
firewall  bolts  and  associated  hardware  for 
•corrosion  that  is  referenced  in  Beech  SB  No. 
2432.  dated  February  1992,  is  recommended 
but  is  not  required  by  this  AD. 

(b)  Special  flight  permits  may  be  issued  in 
accordance -with  FAR  21.197  and  21.199  lo 
operate  the  airplane  to  a  locatiim  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Wichita  Aircraft 
Certification  Office,  FAA,  1801  Airport  Road. 
Mid-Continent  Airport,  Wichita.  Kansas 


AQENCV:  Forest  Service.  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Department  proposes -to 
adopt  new  rules  That  focus  on  public 
notice  of,  and  opportunity  to  comment 
on,  proposed  Forest  Service  actions 
descried  in  an  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  prior  to  the  ilecision 
being  made.  Corollary  to  this  proposed 
rule,  the  agency  also  proposes  to  revise 
its  administrative  appeal  process  at  36 
CFR  part  217  to  limit  appeals  to  only 
final  decisions  approving,  revising,  or 
significantly  amending  a  National  Forest 
Land  and  Resource  Management  Plan. 
Public  review  and  comment  is  required 
for  proposed  actions  having  a  signihcant 
environmental  impact  as  described  m  a 
Draft  Environmental  Impact  Statement 
under  the  National  Environmental  Policy 
Act.  The  intended  effect  is  to  expand 
opportunities  for  pre-decisional 
involvement  of  the  public  in  Forest 
Service  decisionmaking,  achieve 
administrative  efficiencies  in  agency 
decisionmaking,  reduce  the  uncertainty 
for  communities  and  workers  dependent 
npion  Forest  Service  goods  and  services 
iby  minimizing  delay  in  providing  a 
stable  supply  of  resources,  remove 
impediments  to  economic  growth  arising 
from  the  current  appeals  process,  and 
provide  a  reasonable  assurance  that  the 
Forest  Service  has  the  ability  .to  carry 
out  programs  authorized  and  funded  by 
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the  Congress.  The  provisions  of  this 
proposed  change  do  not  in  any  way 
affect  either  the  opportunity  that  has 
always  existed  for  people  to  contact  a 
higher  level  line  officer  to  express 
dissatisfaction  with  a  final  decision  or 
the  right  of  a  higher  level  line  officer  to 
review  a  lower  level  line  officer’s 
decision.  The  appeal  procedures  at  36 
CFR  part  251,  subpart  C,  are  not  affected 
by  this  proposed  change.  Public 
comment  is  invited. 
date:  Comments  must  be  received  in 
writing  by  April  27, 1992. 

ADDRESSES:  Send  written  comments  to 
APPEALS  STAFF  (NFS).  Forest  Service. 
USDA,  P.O.  Box  96090,  Washington,  DC 
20090-6090. 

The  public  may  inspect  comments 
received  on  this  proposed  rule  in  the 
Office  of  the  Staff  Assistant  for 
Operations.  National  Forest  System,  3d 
Floor,  Northwest  Wing,  Auditors 
Building,  14th  and  Independence 
Avenues.  Northwest,  Washington,  DC, 
between  the  hours  of  8:30  a.m.  and  4 
p.m.  Those  wishing  to  inspect  comments 
are  encouraged  to  call  ahead  (202/205- 
1346)  to  facilitate  entry  into  the  building. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  Hauser,  Office  of  the  Staff 
Assistant  for  Operations,  National 
Forest  System,  (202)  205-1346. 
SUPPLEMENTARY  INFORMATION:  While 
there  is  no  statutory  requirement  that 
the  Forest  Service  provide  an  appeal 
procedure,  the  agency,  at  its  own 
discretion,  has  provided  an 
administrative  appeal  process  since 
1907.  Until  the  enactment  of  several 
environmental  statutes  in  the  1960's  and 
1970's,  the  appeal  process  was  used 
primarily  by  those  with  a  business 
relationship  with  the  Forest  Service. 

Over  the  past  50  years,  the 
administrative  appeal  process  has 
shifted  back  and  forth  from  an  informal 
to  a  formal  process,  from  adjudication 
by  semi-independent  boards  to  a  wholly 
internal  administrative  review.  Since 
1965,  the  appeal  process  has  undergone 
four  major  revisions.  The  most  recent 
major  revision,  published  on  January  23, 
1989,  at  54  FR  3342,  part  VI,  resulted  in 
two  separate  and  distinct  appeal  rules: 
36  CFR  part  251,  subpart  C  for  appeals 
by  persons  or  organizations  holding 
written  instruments  authorizing  the  use 
of  National  Forest  System  lands  and  36 
CFR  part  217  for  appeals  of  decisions 
relating  to  national  forest  land  and 
resource  management  plans,  projects, 
and  activities.  The  decisions  reviewable 
under  part  217  arise  from  compliance 
with  the  National  Environmental  Policy 
Act  (NEPA),  the  National  Forest 
Management  Act  (NFMA),  and 


implementing  regulations,  policies,  and 
procedures. 

The  appeal  process  has  long  been 
envisioned  as  a  simple,  quick,  informal 
process  to  provide  a  last  administrative 
opportunity  to  resolve  disputes  between 
the  agency  and  interested  or  affected 
parties  after  a  decision  was  made  but 
before  a  decision  was  implemented. 
Instead,  it  has  become  a  significant 
generator  of  paperwork  and  a  time- 
consuming,  procedurally  onerous, 
confrontational,  and  costly  effort, 
diverting  resources  and  energies  that 
otherwise  might  be  directed  to 
substantive  on-the-ground  resource 
management  needs  and 
accomplishments. 

In  the  traditional  sense,  an  appeal 
process  is  adjudicatory,  a  process  by 
which  a  party  that  has  a  legal  right  and 
that  believes  the  right  was  violated, 
addresses  the  grievance.  Whether  in 
court  or  in  an  administrative  context, 
the  traditional  process  looks  at  the  facts 
and  judges  the  rightness  or  wrongness  of 
a  decision  (within  the  defined  limits  of 
the  standard  of  review)  and  prescribes  a 
remedy.  The  agency  offers  this  type  of 
appeal  process  at  36  CFR  part  251, 
subpart  C  for  those  decisions  made  by 
Forest  Officers  affecting  a  written 
instrument.  No  change  is  contemplated 
in  this  regulation  as  part  of  this 
rulemaking  although  minor  technical 
changes  may  be  proposed  later. 

The  often-voiced  purpose  of  the 
agency’s  36  CFR  part  217  appeal  process 
has  been  to  give  the  public  an  informal 
avenue  for  review  and  resolution  of 
disputed  agency  decisions  without  the 
necessity  of  litigation.  Contrary  to  the 
situation  in  the  late  1960s,  the  public 
today  is  involved  in  National  Forest 
System  decisionmaking  both  before 
management  decisions  are  made  (pre- 
decisional)  and  after  decisions  are  made 
(post-decisional). 

The  National  Environmental  Policy 
Act  (NEPA)  of  1969  (42  U.S.C.  4332)  has 
significantly  changed  the  way  Federal 
agencies  make  decisions  because  it 
requires  that  all  Federal  agencies  must 
involve  the  affected  and  interested 
public  in  planning  and  analysis  prior  to 
making  decisions.  In  addition,  the 
opportunity  for  judicial  review  of  Forest 
officers’  decisions  was  not  generally 
available  to  the  public  until  the  1970’s. 

Just  as  NEPA  significantly  increased 
the  public’s  rule  in  Federal 
decisionmaking,  the  National  Forest 
Management  Act  of  1976  (NFMA)  (16 
U.S.C.  1600)  further  broadened  the 
public’s  role  by  mandating  public 
participation  in  the  development  of  land 
and  resource  management  plans  for 
each  administrative  unit  of  the  National 
Forest  System.  Today,  individuals  and 


organized  interest  groups  are  very  much 
involved  and  play  an  important  role  in 
forest  planning  and  pre-decisional 
activities  related  to  project 
decisionmaking. 

Despite  this  open  planning  process 
and  involvement  of  affected  and 
interested  persons  in  Forest  Service 
environmental  analysis,  land 
management  planning,  and  associated 
decisionmaking,  many  final  decisions 
involving  land  and  resource  uses  made 
by  Forest  Service  managers  remain 
controversial.  Many  of  the  interested 
and/or  affected  person  are  not  satisfied 
with  the  agency’s  resulting  decisions. 
These  disagreements  are  rooted  in 
differing  views  about  the  priorities  and 
values  assigned  to  the  agency’s  many 
wide-ranging  and  legislatively- 
mandated  multiple-use  management 
objectives.  Potential  conflicts  over 
objectives  coupled  with  easy  access  to 
decisionmakers  afforded  through  the 
present  appeal  process  has  increased 
opportunities  to  contest  decisions  that 
National  Forest  users  believe  are 
counter  to  their  interests.  In  short,  the 
agency’s  appeal  process  has  served  to 
foster  and  encourage  post-decisional 
questioning  of  priorities  and  actions. 

The  same  questioning  does,  and  should, 
occur  before  decisions  are  made  so  that 
Forest  officers  can  take  into  account 
public  concerns. 

The  current  appeal  regulation 
adversely  affects  the  agency’s  ability  to 
implement  projects  by  diverting  the 
efforts  of  its  workforce  from  on-the- 
ground  resource  management  activities 
to  processing  administrative  appeals. 
Appeals  can  increase  the  cost,  and 
sometimes  substantially  diminish  the 
cost-effectiveness,  of  a  project  through 
the  time  it  takes  the  agency  to  complete 
an  appeal,  even  though  the  original 
decision  might  ultimately  be  upheld. 
Also,  administrative  appeals  adversely 
affect  jobs,  families,  and  communities 
by  delaying  or  withdrawing  projects 
which  support  the  local  economy,  thus 
creating  uncertainty  for  communities 
dependent  upon  Forest  Service  goods 
and  services.  Many  communities 
dependent  upon  the  National  Forests  for 
their  economic  livelihood  depend  upon 
the  Forest  Service  being  able  to  achieve 
congressionally  funded  programs  in 
mining,  grazing,  timber,  recreation, 
fisheries  and  wildlife.  The  current  post- 
decisional  appeal  process  creates 
uncertainty  as  to  the  Forest  Service’s 
ability  to  deliver  those  goods  and 
services,  impeding  economic  growth  and 
development.  Delays  in  delivery  of 
National  Forest  System  goods  and 
services  can  place  the  economic 
viability  of  communities  at  risk  The 
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delays  arising  from  Ihe  appeals  process 
also  can  adversely  affect  ■the  oosVof 
homes.  iFederai 'payments  for  local 
schools  and  roads,  and  costs 'to  the 
Federal  government. 

A  recentanlenialireview'  of  the  current 
appeal  regulation 'has  identified  several 
areas  which  adversely  affect  the 
efficiency  of  the  appeal  process: 

•  individuals,  who  have  chosen  not  to 
beceme  involved  in  WEPA  :generated 
public  involvement,  are  routinely 
appealing  decisions. 

•  New-tssues  are  ^eing  raised  and 
must  ibe  addressed  in  -appeal  decisions, 
rather  than  during tWEPA  generated 
public  involvement  in  the  predecisional 
phase. 

•  Tvlegotiating -with  appellants  during 
an  appeal  excludes  some  interested 
parties — those  that  participated  during 
the  decisionmaking'process  but  didnOt 
appeal. 

In  eKamtning  the  efficiency -of  the 
current  appedl  process.  ■the'<]uestion  is 
not  whether  the  public  should  be 
involved  in -Forest  Service 
decisionmaking  but  when  (pre- 
deciBiona'Ily'OT  post-decisionally)  and 
•how  such  >invdlvement  can  best  ^ 
achieved  foTthe*benefit'of<everj'one. 

The  •Department  is  committed  to 
fostering  a  'public  participation  climate 
that  allows  for  the^open  expression  of 
•ideas  and  encourages  the  public  to  join 
■with  the  agency  in  identifying  and 
analysing  natural  <re8ouroe  management 
alternatives  that  result -in  balanced 
•multiple  use  management  -of  the 
'National  Forests.  The  Department  has 
■concluded  diat  the  public  interest  is  best 
served  by  mutual'Offoilsto-resolve 
differences  during -the  decisionmaking 
process 'than  by  trying  to  resolve  those 
differences  after  a  decision  has  already 
'been  mads.  Finally,  the  Department 
believes  better  resource  decisions  and 
fewer  challenges  Of  'those  decisions  will 
result  if  interested  citizens  and 
>organizatioi»  beceme  involved  early 
and  are  provided  a  meaningful 
opportunity  to  comment. 

Therefore,  the  Department  proposes  to 
•  expand  opportuniti^  for  pre-decisional 
involvement  of  the  public  in  its 
decisionmadcing  by  adopting  a  process 
that  focuses  on  public  notice -ob  and 
opportiraity  to -comment  on.  proposed 
projects.  The  proposed  process  would 
be  codified 'in  part  217  as  subpart  B.  The 
current  appeal  procedures  would  be 
designate  as  subpart  A.  Thecurrent 
procedures  would  continue  to  appily  to 
appeals  already  filed  and  to  future  final 
decisions,  revisions,  and  significant 
a  mcndments  of  Forest  iLand -and 
Resource  Management  Flans, 
documented  in  a  ’Record  -etf  Decision  and 


accompanying  Environmental  impact 
Statement. 

Replacing  the  current  project  appeal 
process  with  a-pre-decisicmal  public 
nertice  and  comment  tqjportunlty  will 
reduce  the  time  period  pf  uncertainty  for 
communities  dej^ndeiit  upon  Forest 
Service  goods  and  services  that  is 
currently  occurring  as  a  result  of  post- 
decisional  appeals  and  provide  greater 
stability  to  those  dependent 
communities.  'Currently,  when  the 
environmental  analysis  is  completed 
and  documented  in  an  Environmental 
Assessment  and  Finding  of  No 
Significant  impact,  a  Decision  Notice  is 
published.  Then  there  is  a  45-day  appeal 
period  and.  if  an  appeal  is  filed,  the 
agency 'has  100  days  to  respond  to  that 
appeal.  The  proposed  process  would 
eliminate -that  145-day  delay  after  a 
decision  is  made.  The  Department  sees 
this  change  as  a  natural  evolution  in 
NEPA  compliance  and  decisionmaking 
that  simply  changes  the  timing  trf  public 
comment,  'but  not  the  opportunity  to 
influence  Forest  Service 
decisionmakii^.  The  proposed  change 
will  provide  the  public  an  opportunity  to 
become  involved  before  a  decision  is 
made  and  announced.  !t  will  open  the 
bulk  of  the  resource  management 
projects  made  by  Forest  Service  line 
officers  to  public  notice  and  comment 
and  provide  a  response  to  those  public 
concerns,  with  the  resuh -being  better 
resource  decisions.  And.  it  will  provide 
a  process  consistent  with  that  of  other 
Federal  agencies.  It  should  be  noted  that 
nothing  in  the  proposed  rule  precludes 
someone  dissatisfied  with  a  prospective 
project  from  also  raising  their  concerns 
to  a  higher  administrative  level.  Nor 
does  it  preclude  a  higher  level  line 
officer  from  exercising  existing  authority 
to  review  a  decision  of  a  lower  level  line 
officer. 

The  proposed  change  w'ould  include 
retitling  part  Z17  as  '’Review  of  and 
Comment  on  National  Forest  Plans  and 
Projects  and  titling  the  current  appeal 
rules  as  ’’Subpart  A — ^Appeals;”  A 
description  of  revisions  to  the  proposed 
appeal  procedures  follows.  Iceyed  to  the 
CFR  -section  number: 

Section  217.3  Decisions  Subject  to 
Appeal 

This  section  would  'be  revised  to  limit 
decisions  subject  to  appeal 'to  findl 
decisions  approving,  revising,  and 
significantly  amending  National  Fiorest 
Land  and  Resource  Management  Plans 
(forest  plan).  A  forest  plants  abroad, 
programmatic  document  winch 
establishes  tlirection  for  how  a  National 
Forest  will  ^be  managed,  but  It  generally 
does  not  irretrievably  commit  fhe 
agencyfe final  authorization  of 


individual  projects.  Each  forest  plan 
includes  land  allocations  and  measures 
to  ensure  environmentall  protection.The 
land  allocation  identifies  what  uses  are 
permissible  and  under  What  conditions: 
uses  include  wildlife,  recreation,  timber, 
grazing,  and  others.  Because  Forest 
plans  set  direction  for  10-15  year 
periods  and  often  involve  making 
judgments  on  controversial  and 
conflicting  issues  of  major  interest.  It  is 
appropriate  to.  and  the  agency  does, 
provide  extensive  public  involvement 
opportunities  in  forest  plan 
decisionmaking.  At  this  time,  providing 
higher  level  review  of  the  development, 
significant  amendment  and  revision  of 
forest  plans  through  administratWe 
appeal  to  the  Chief  is  appropriate  and 
cost  effective  as  the  cost -of  delays 
associated  with  appeals  of -project-level 
decisions  are  not  applicable  to  appeals 
of  forest  plans. 

Section  277.4  'Decisions  Not  Subject  to 
AppecH 

Because  the  proposed  change  lo 
§  217.3  would  m€ike  explicit  that  only 
National  Forest  Plan-related  decisions 
are  stdyect  to  appeal,  ft  would  no  longer 
be  necessary  to  list  decisions  that  are 
not  appealable.  Therefore,  the  proposed 
rule  would  remove  and  reserve  this 
section. 

Section  217.19  Applicability  and 
Effective  Date 

Paragraph  (a)  of  this  proposed  section 
would  provide  that  no  appeals  filed 
pursuant  to  38  CFR  part  2ri7  would  be 
accepted  on  decisions  published  after 
the  effective  date  of  the  final  rule  except 
as  noted -in  paragraph  (b). ‘Proposed 
paragraph  (bj  would  provide  that  'the 
rules  at  36  Cra  part  217,  subpart  A. 
would  continue  in 'fonoe 'for  decisions 
issued  prior  to  the  effective  date  df  the 
final. 

Subpart  B  would  establish  anew 
process  for  public  notice  and  'comment 
on  proposed  projects  and  would  be 
titled ‘X^ommeilt  on  Proposed  Forest 
Service  Actions.”  Principal  features  of 
this  subpart 'keyed  to  the  CFR  section 
number  fallow. 

Section  217.20Purpose  and  Scope 

Agency  decisionmaking  and  public 
participation  are  guided  by  the  National 
Environmental  Pnlicy  Act  (NEPA)  and 
the  Council  on  Environmental  Quality 
fCEQ)  implementing  regulations  (40  CFR 
1500-13081).  Further  guidance  is  provided 
bylhe  Department  Agriculture 
regulations  that  require  that  ptolicics  and 
propsms  of  the  various  Department  of 
Agriculture  agencies  sliall  ^  planned, 
developed,  and  mpHemented  to  achieve 
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ihe  goals  and  follow  the  procedures  set 
forth  in  NEPA  and  the  CEQ  Regulations 
(7  CFR  part  1(b)). 

The  CEQ  regulations  ensure  that 
environmental  information  is  available 
to  public  officials  and  the  public  before 
decisions  are  made  and  before  actions 
are  taken.  The  NEPA  procedures  require 
agencies  to  integrate  the  NEPA  process 
with  planning  at  the  earliest  possible 
time  to  head  off  conflicts.  However, 

CEQ  procedures  for  public  notice  and 
comment  apply  only  to  those  projects 
with  a  significant  environmental  impact 
requiring  a  Draft  and  Final 
Environmental  Impact  Statement.  The 
purpose  of  this  proposed  rule  is  to  foster 
early  and  effective  public  participation 
in  Forest  Service  decisionmaking. 

Section  217.21  Applicability  and 
Effective  Date 

As  proposed,  the  rules  would  apply 
generally  to  proposed  actions  published 
for  comment  after  the  adoption  of  the 
final  rule. 

Section  217.22  Proposed  Actions  Subject 
to  This  Subpart 

This  section  proposes  that  only 
proposed  actions  described  in  an 
Environmental  Assessment  and  a 
Finding  of  No  Significant  Impact  (EA/ 
FONSI),  as  defined  in  the  CEQ 
regulations  at  40  CFR  parts  1500-1508, 
will  be  subject  to  this  subpart.  The  CEQ 
regulations  at  40  CFR  1506.10(c)  already 
require  pre-decisional  public 
involvement  for  proposed  actions  that 
have  a  significant  environmental  impact. 
Those  regulations  will  continue  to  apply 
to  proposed  actions  described  in  a  Draft 
Environmental  Impact  Statement. 

To  facilitate  the  orderly  transition 
from  a  post-decisional  review  process  to 
a  pre-decisional  review  and  comment 
process,  the  Department  also  gives 
notice  that  the  Forest  Service  is  issuing 
interim  direction  to  encourage  agency 
officials  to  begin  now  the  pre-decisional 
notice  and  comment  that  would  be 
mandated  should  this  rule  be  adopted  in 
current  form.  Units  that,  during  the 
rulemaking  period,  give  legal  notice  of 
the  availability  of  and  a  30-day 
comment  period  on  Environmental 
Assessments  and  Findings  of  No 
Significant  Impact  on  proposed  actions 
would  be  able  to  proceed  with  final 
decisions  upon  or  after  adoption  of  the 
final  rule,  and  such  decisions  would  not 
be  subject  to  the  current  appeal  process. 

It  should  also  be  noted  that  if  officials 
issue  decisions  during  the  rulemaking 
period,  those  decisions  remain  subject  to 
the  legal  notice  and  other  requirements 
of  the  current  appeal  rules,  and  any 
appeals  filed  on  such  decisions  would 
continue  to  be  processed  under  the 


existing  rules  after  final  adoption  of  this 
rulemaking. 

Section  217.23  Giving  Notice  of 
Proposed  Actions  Subject  to  This 
Subpart 

Under  the  proposed  rule,  the 
responsible  official  would  announce  that 
the  EA/FONSI  is  completed  and  ready 
for  public  review  and  solicit  public 
comment.  That  notice  would  be  given 
through  a  legal  notice  in  a  previously 
designated  newspaper  of  general 
circulation,  except  for  proposed  actions 
of  the  Chief  which  require  Federal 
Register  publication. 

Paragraph  (b)  of  the  proposed  rule 
outlines  the  format  and  content  and 
proposed  paragraph  (c)  would  require 
bi-annual  publication  in  the  Federal 
Register  of  the  newspaper  to  be  utilized. 
These  provisions  are  basically  the  same 
as  current  decision  notice  requirements 
in  36  CFR  217.5. 

Section  217.24  Proposed  Actions  Not 
Subject  to  This  Subpart 

Paragraph  (a)  of  the  proposed  rule 
would  exclude  proposed  actions 
described  in  a  draft  EIS  from  this 
process.  This  exclusion  is  appropriate 
because  the  National  Environmental 
Policy  Act  implementing  regulations  at 
40  CFR  parts  1500-1508  already  require 
notice  and  comment  requirements  for 
these  actions.  Proposed  paragraph  (b) 
would  exclude  proposed  actions  related 
to  emergency  situations  documented  in 
an  Environmental  Assessment  and 
Finding  of  No  Significant  Impact,  when 
the  Regional  Forester  or  Chief  has 
determined  that  good  cause  exists  to 
exempt  such  proposed  actions  from 
formal  public  notice  and  comment  and 
has  given  notice  of  this  decision  in  the 
Federal  Register.  Paragraph  (c)  would 
exclude  proposed  actions  categorically 
excluded  from  documentation  in  an 
Environmental  Assessment  or 
Environmental  Impact  Statement. 
Finally,  to  clearly  make  the  point  of  the 
proposed  change  in  the  purpose  and 
scope  of  the  rule,  paragraph  (d)  would 
exclude  any  proposed  action  not  subject 
to  environmental  analysis  and 
documentation  in  an  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact. 

Section  217.25  Comments 

This  section  would  provide  a  30-day 
comment  period  on  the  EA/FONSI 
following  publication  of  the  legal  notice 
described  in  proposed  §  217.23.  While 
this  proposed  change  would  replace  the 
current  post-decisional  appeal  of  Forest 
officers’  decisions,  its  effect  is  to  merely 
shift  the  timing  for  expression  of  public 
concern  and  comment,  by  providing  a 


pre-decisional  opportunity  for  people 
who  are  interested  in  or  affected  by 
Forest  Service  management  decisions  to 
comment  or  question  proposed  actions 
instead  of  raising  concerns/issues  post- 
decisionally  in  an  appeal.  Moreover,  it 
gives  the  decisionmaker  the  benefit  of 
the  public  comments  before  the  decision 
is  made. 

Paragraph  (b)  would  continue  the 
current  practice  of  computing  the  period 
for  comments  by  using  calendar  days 
and  specify  that  the  first  day  of  the 
comment  period  is  the  day  following 
publication  of  the  legal  notice. 

Section  217.26  Decision 

In  addition  to  seeking  and  considering 
public  comment  on  proposed  decisions, 
the  agency  has  a  responsibility  to 
respond  to  the  public  in  a  documented 
and  visible  manner  and  describe  how 
the  comments  received  were  used  in 
making  the  final  decision.  Proposed 
paragraph  (a)  would  provide  that  a 
decision  would  be  made  on  whether  or 
not  to  proceed  with  the  proposed  action 
within  21  days  of  the  close  of  the 
comment  period  unless  a  longer  time 
period  is  necessary  to  make  this 
determination.  In  such  case,  those 
providing  comments  will  be  notified  of 
the  delay  in  the  decision.  Paragraph  (b) 
would  provide  that  if  the  determination 
is  made  that  further  environmental 
analysis  is  needed,  those  providing 
comments  shall  be  notified.  Paragraph 
(c)  proposes  that  if  a  decision  is  made, 
the  public  comments  shall  be  addressed 
in  the  Decision  Notice. 

In  conclusion,  the  Department,  for  the 
reasons  noted  in  this  preamble,  is 
proposing  to  expand  public  participation 
in  decisionmaking  by  providing 
constructive  notice  and  oportunity  for 
comment  on  the  environmental 
assessments  and  findings  of  no 
significant  impact  which  are  prepared 
for  such  decisions.  The  responsible 
official  would  consider  the  comments 
received  and  address  them  in  the  formal 
decision  document.  Corollary  with 
adoption  of  these  expanded  pre- 
decisional  public  involvement 
procedures,  the  Department  also 
proposes  to  limit  the  existing  post- 
decisional  administrative  appeal 
process  to  national  forest  land  and 
resource  management  plans.  A  number 
of  Forest  Service  units  have  for  some 
time  voluntarily  adopted  the  pre- 
decisional  notice  and  comment 
procedures  that  would  be  mandated  by 
adoption  of  this  rule.  The  results  have 
shown  the  benefits  of  receiving 
comment  prior  to  making  decisions — 
early  resolution  of  conflicting  views 
over  the  proposed  action,  improved 


10448 


Federal  Register  /  Vol.  57,  No.  59  /  Thursday,  March  26,  1992  /  Proposed  Rules 


decisions,  and  fewer  post-decisional 
appeals  of  those  decisions.  By  adopting 
this  pre-decisional  approach 
Servicewide,  the  Department  is 
confident  that  the  rule  will  result  in 
more  orderly  implementation  of  agency 
projects  and  activities,  reductions  in 
administrative  costs,  redirection  of 
significant  agency  funding  and 
personnel  to  on-the-ground  resource 
management,  reduction  in  the 
uncertainty  and  delay  that  currently 
surrounds  the  flow  of  goods  and 
services  from  National  Forest  System 
lands,  and  greater  economic  stability  to 
communities  and  segments  of  the 
economy  dependent  on  National  Forest 
System  programs  and  activities. 
Comments  received  in  response  to  this 
rule  will  be  considered  in  adoption  of  a 
final  rule. 

Regulatory  Impact 

This  proposed  rule  has  been  reviewed 
under  USDA  procedures  and  Executive 
Order  12291  on  Federal  Regulations.  It 
has  been  determined  that  this  is  not  a 
major  rule.  The  proposed  rule  will  not 
substantially  increase  prices  or  costs  for 
consumers,  industry,  or  State  or  local 
governments,  nor  adversely  affect 
competition,  employment ,  investment 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  in  foreign  markets.  To  the 
contrary,  adoption  of  this  proposed  rule 
would  have  positive  benefits  to  the 
economy  by  reducing  economic 
uncertainty  and  delay  for  communities 
dependent  upon  the  flow  of  Forest 
Service  goods  and  services.  Adoption  of 
this  rule  would  substantially  reduce  the 
disruption  and  delay  arising  from  the 
current  appeal  rule  and.  thereby, 
provide  a  greater  assurance  that  the 
Forest  Service  can  carry  out  programs 
authorized  and  funded  by  the  Congress. 
This  rule  also  has  been  reviewed  in  light 
of  the  President’s  regulatory  review 
guidance  of  January  28.  and  it  has  been 
determined  that  the  expected  benefits  of 
this  rule  outweigh  the  expected  costs  to 
society,  and  that  the  rule  is  fashioned  to 
maximize  net  benefits  to  society,  and 
that  the  rule  provides  clarity  and 
certainty  to  the  regulated  community 
and  is  designed  to  avoid  needless 
litigation. 

Moreover,  this  proposed  rule  has  been 
considered  inlight  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.],  and 
it  has  been  determined  that  this  action 
will  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities. 

Civil  Justice  Reform  Act 

Executive  Order  No.  12778.  The 
General  Counsel  has  certified  to  the 


Office  of  Management  and  Budget  that 
these  proposed  regulations  meet  the 
applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  No.  12778.  By  focusing  on 
predecisional  notice  and  comment,  the 
proposed  rule  is  fully  consistent  with  the 
President’s  emphasis  is  implementing 
the  Civil  Justice  Reform  Act  to  use  early 
and  alternative  methods  to  resolve 
conflicts  and  thereby  reduce  the 
potential  of  litigation. 

Environmental  Impact 

Based  on  both  experience  and 
environmental  assessment,  this  final 
rule  would  not  have  a  significant  effect 
on  the  human  environment,  individually 
or  cumulatively.  Therefore,  it  is 
categorically  excluded  from 
documentation  in  an  environmental 
assessment  or  an  environmental  impact 
statement  (7  CFR  part  1(b)). 

Controlling  Paperwork  Burdens  on  the 
Public 

This  rule  does  not  contain  any 
recordkeeping  or  reporting  requirements 
or  other  information  collection 
requirements  as  defined  in  5  CFR  part 
1320  and  therefore  imposes  no 
paperwork  burden  on  the  public. 

List  of  Subjects  in  CFR  Part  217 

Administrative  practice  and 
procedures.  National  forests. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble,  it  is  proposed  to  amend 
part  217  of  title  36  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  217— REVIEW  OF  AND 
COMMENT  ON  NATIONAL  FOREST 
PLANS  AND  PROJECTS 

1.  The  authority  citation  for  part  217 
continues  to  read: 

Authority:  16  U.S.C.  551,  472. 

lA.  The  part  heading  is  revised  to 
read  as  set  forth  above. 

2.  Designate  sections  217.1-217.19  as 
subpart  A — Appeals. 

Subpart  A— Appeals 

3.  Revise  §  217.3  as  follows: 

§  217.3  Decisions  subject  to  appeal. 

(a)  Effective  [insert  effective  date  of 
final  rule],  only  written  decisions, 
documented  in  a  Record  of  Decision, 
approving,  revising,  or  significantly 
amending  a  Forest  Land  and  Resource 
Management  Plan,  are  subject  to  appeal 
under  this  subpart. 

(b)  Appeals  previously  filed  pursuant 
to  36  CFR  part  217  will  continue  to  be 
subject  to  the  appeal  procedures  at  36 
CFR  part  217,  subpart  A. 


§  217.4  [Removed  and  reserved] 

4.  Remove  and  reserve  §  217.4. 

5.  Revise  §  217.19  as  follows; 

§  217.19  Applicability  and  effective  date. 

(a)  The  appeal  procedures  established 
in  this  part  apply  to  all  appealable 
Records  of  Decision  published  after 
(msert  effective  date  affinal  rule]. 

(b)  Notices  of  appeal  filed  under  36 
CFR  part  217  prior  to  [insert  effective 
date  affinal  rule],  remain  subject  to 
those  procedures. 

6.  Establish  a  new  subpart  B  to  read 
as  follows: 

Subpart  B — Comment  on  Proposed 
Forest  Service  Actions 

Sec. 

217.20  Purpose  and  scope. 

217.21  Applicability  and  effective  date. 

217.22  Proposed  actions  subject  to  this 
subpart. 

217.23  Giving  notice  of  proposed  actions 
subject  to  this  subpart. 

217.24  Proposed  actions  not  subject  to  this 
subpart. 

217.25  Comments. 

217.26  Decision. 

§  217.20  Purpose  and  scope. 

The  purpose  of  this  subpart  is  to 
establish  a  process  for  fostering  early 
and  effective  public  participation  in 
Forest  Service  decisionmaking 
documented  in  an  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact.  This  subpart 
expands  the  public  participation 
requirements  in  the  Forest  Service’s 
NEPA  implementing  procedures  in 
Forest  Service  Manual  1950  and  Forest 
Service  Handbook  1909.15  (36  CFR  part 
200). 

§  2 1 7.2 1  Applicability  and  effective  date. 

The  procedures  established  in  this 
subpart  apply  to  all  proposed  actions 
(§  217.22)  published  after  [msert  date  of 
publication  of  final  rule  in  Federal 
Register.] 

§  217.22  Proposed  actions  subject  to  this 
subpart. 

Only  proposed  actions  described  in  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  (EA/FONSl),  as 
defined  in  40  CFR  parts  1500-1508,  will 
be  subject  to  review  and  comment  under 
this  subpart. 

§  217.23  Giving  notice  of  proposed 
actions  subject  to  this  subparL 

(a)  The  responsible  official  shall  give 
notice  that  a  proposed  action  is  ready 
for  public  review  as  follows: 

(1)  For  all  proposed  actions  of  the 
Chief,  notice  shall  be  published  in  the 
Federal  Register. 
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(2)  For  all  other  proposed  actions, 
legal  notice  of  the  proposed  action  shall 
be  published  in  a  newspaper  of  general 
circulation  identified  pursuant  to  the 
requirements  of  paragraph  (c)  of  this 
section. 

(b)  All  notices  published  pursuant  to 
this  section  shall  include  a  concise 
description  of  the  proposed  action  by 
title  or  subject  matter,  the  date  of  the 
EA/FONSl,  the  name  and  title  of  the 
official  making  the  decision,  information 
on  how  to  obtain  a  copy  of  the  EA/ 
FONSI,  and  slate  that  the  responsible 
official  will  accept  comments  for  30 
days  following  publication  of  the  legal 
notice. 

(c)  At  least  twice  annually,  in  April 
and  in  October,  each  responsible  Forest 
Service  officer  shall,  through  Federal 
Register  notice,  advise  the  public  of  the 
principal  newspaper  to  be  utilized  for 
publishing  legal  notices  required  by  this 
section. 

§  217.24  Proposed  actions  not  subject  to 
this  subpart 

The  following  proposed  actions  are 
not  subject  to  this  subpart: 

(a)  Proposed  actions  described  in  a 
Draft  Environmental  Impact  Statement 
(DEIS). 

(b)  Proposed  actions  related  to 
emergency  situations  or  rehabilitation  of 
National  Forest  System  lands  and 
recovery  of  forest  resources  resulting 
from  natural  disasters  or  other  natural 
phenomena  such  as  insect  and  disease 
infestation,  wildfires,  severe  wind, 
earthquakes,  and  flooding  when  the 
Regional  Forester  or,  in  situations  of 
national  significance,  the  Chief  of  the 
P’orest  Service,  determines  and  gives 
notice  in  the  Federal  Register  that  the 
action  is  exempt  from  formal  public 
notice  and  comment  because  of  the 
essence  of  time. 

(c)  Proposed  actions  categorically 
excluded  from  documentation. 

(d)  Any  proposed  action  not  subject  to 
documentation  in  an  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact. 

§217.25  Comments. 

(a)  Upon  completion  of  an  EA/FONSI 
on  a  proposed  action,  the  responsible 
official  shall  give  notice  that  a  proposed 
action  is  ready  for  public  review  and 
accept  comments  on  the  proposed  action 
for  a  period  of  30  days  from  date  of 
publication  of  the  legal  notice.  In 
submitting  comments,  persons  or 
representatives  of  organizations  shall 
list  their  name,  address,  and  telephone 
number  (if  applicable),  identify  the 
proposed  action  by  title  and  set  forth 
any  comments  on  the  proposed  action 
that  they  believe  the  decision-maker 


should  consider  or  that  the  EA/FO.NSl 
does  not  adequately  address.  Comments 
will  not  be  considered  unless  they  are 
received  by  the  responsible  official 
before  the  close  of  business  on  the  30th 
day  following  publication  of  the  legal 
notice. 

(b)  Computation  of  comment  period. 
The  day  after  the  published  legal  notice 
required  in  section  217.23  is  the  first  day 
of  the  comment  period.  The  rest  of  the 
30-day  comment  period  shall  be 
computed  using  calendar  days. 
Saturdays,  Sundays,  and  Federal 
holidays  are  included  in  computing  all 
time  periods  in  this  subpart;  however, 
when  the  time  period  would  expire  on  a 
Saturday,  Sunday,  or  Federal  holiday, 
the  period  is  extended  to  the  end  of  the 
next  Federal  working  day. 

§217.26  Decision. 

(a)  Within  21  days  of  the  close  of  the 
comment  period,  the  responsible  official 
shall  consider  the  comments  received 
and  issue  a  decision,  unless  the 
responsible  official  makes  one  of  the 
following  determinations: 

(1)  Based  on  comments  received, 
further  environmental  analysis  and 
attendant  documentation  is  needed;  or 

(2)  The  consideration  of  comments 
received  cannot  be  completed  within  the 
21  days. 

(b)  If  the  responsible  official 
determines  that  further  environmental 
analysis  is  needed  or  more  time  is 
needed  to  consider  comment  received, 
the  official  shall  give  written  notice  of 
such  delay  to  those  who  submitted 
comments. 

(c)  Comments  received  on  proposed 
actions  in  response  to  notice  given 
pursuant  to  this  subpart  shall  be 
addressed  in  the  Decision  Notice 
documenting  the  decision.  A  copy  of  the 
Decision  Notice  shall  be  promptly 
mailed  to  those  filing  comments  or 
requesting  the  Decision  Notice. 

Dated:  March  19, 1992. 
fames  R.  Moseley, 

Assistant  Secretary.  Natural  Resources  and 
Environment. 

|FR  Doc.  92-7030  Filed  3-23-92;  4:03  pm| 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 

RIN  2900-AF80 

Claims  Based  on  Exposure  to  Ionizing 
Radiation 

agency:  Department  of  Veterans 
Affairs. 


action:  Proposed  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  its 
adjudication  regulations  concerning 
diseases  claimed  to  be  the  result  of 
exposure  to  ionizing  radiation.  This 
amendment  is  necessary  to  implement  a 
recommendation  by  the  Veterans 
Advisory  Committee  on  Environmental 
Hazards  (VACEH)  that  ovarian  cancer 
be  considered  "radiogenic”,  and  to 
clarify  the  other  provisions  under  which 
service  connection  may  be  established 
for  injury  or  disease  claimed  to  be  the 
result  of  exposure  to  ionizing  radiation. 
The  intended  effect  of  this  amendment 
is  to  add  ovarian  cancer  to  the  list  of 
radiogenic  diseases,  and  to  clarify  the 
other  provisions  under  which  service 
connection  may  be  established  for  injury 
or  disease  claimed  to  be  the  result  of 
exposure  to  ionizing  radiation. 

DATES:  Comments  must  be  received  on 
or  before  April  27, 1992.  Comments  will 
be  available  for  public  inspection  until 
May  5, 1992.  These  amendments  are 
proposed  to  be  effective  on  the  date  of 
publication  of  the  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding 
these  changes  to  Secretary  of  Veterans 
Affairs  (271A),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue  NW., 
Washington.  DC  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  only  in  the  Veterans 
Services  Unit,  room  170,  at  the  above 
address  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday 
(except  holidays),  until  May  5, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Bisset,  Jr..  Consultant,  Regulations 
Staff.  Compensation  and  Pension 
Service,  Veterans  Benefits 
Administration,  (202)  233-3005. 

SUPPLEMENTARY  INFORMATION:  The 

Veterans’  Dioxin  and  Radiation 
Exposure  Compensation  Standards  Act, 
Public  Law  98-542,  98  Stat.  2735  (1984), 
required  VA  to  publish  regulations  for 
the  adjudication  of  compensation  claims 
in  which  disabilities  or  deaths  of 
veterans  are  alleged  to  be  the  result  of 
in-service  exposure  to  ionizing 
radiation.  It  also  required  that  the 
regulations  be  based  on  sound  scientific 
and  medical  evidence.  To  assist  VA  in 
this  effort,  the  law  mandated  the 
establishment  of  the  VACEH.  On 
December  1, 1988,  VA  published  in  the 
Federal  Register  (53  FR  48551-2)  a 
proposal  to  amend  38  CFR  3.311a(g)  and 
3.31lb(h)  to  specify  the  other  provisions 
under  which  service  connection  may  be 
established  for  injury  or  disease  claimed 
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to  be  the  result  of  exposure  to  ionizing 
radiation  or  to  herbicides  containing 
dioxin  are  those  governing  direct  service 
connection,  service  connection  by 
aggravation,  or  presumptive  service 
connection.  However,  in  Nehmer  v. 
United  States  Veterans  Administration. 
712  F.  Supp.  1404  (N.  D.  Cal.  1989),  the 
court  concluded  that  VA  incorrectly 
required  that,  in  determining  whether 
diseases  would  be  service  connected 
based  on  dioxin  exposure,  scientific 
evidence  demonstrate  a  cause-and- 
effect  relationship  between  the  disease 
and  exposure,  rather  than  only  a 
significant  statistical  association.  In 
view  of  that  decision.  VA  withdrew  the 
proposed  amendments  of  §§  3.311a(g] 
and  3.311b(h)  as  they  made  reference  to 
the  causal  relationship  standard  (See  54 
FR  42802-3). 

VA  is  now  proposing  to  amend 
§  3.311  b{h)  to  clarify  when  service 
connection  can  be  established  based 
upon  exposure  to  ionizing  radiation.  The 
list  of  radiogenic  conditions  that 
appears  at  S  3.dllb(b)(2)  is  meant  to  be 
exclusive.  The  current  wording  of 
§  3.311b(h).  however,  might  be 
misinterpreted  to  mean  that  a  veteran 
may  attempt  to  prove  that  a  disease  not 
included  on  that  exclusive  listing 
resulted  from  exposure  to  ionizing 
radiation  and  is  service  connected 
based  on  “sound  scientific  or  medical 
evidence."  This  interpretation  of 
§  3.311b(h)  would  not  conform  to  section 
5(b)(2)  of  ^blic  Law  96-542  which 
contemplates  that  VA  will  employ 
regulations  which  list  each  disease  for 
which  VA  finds  sound  scientific  or 
medical  evidence  of  a  connection  to 
ionizing  radiation. 

Under  38  CFR  1.17(c),  when  VA 
determines  that  a  significant  statistical 
association  exists  between  exposure  to 
ionizing  radiation  and  any  disease,  38 
CFR  3.311b  is  amended  to  provide 
guidelines  for  the  establishment  of 
service  connection  for  that  disease.  This 
determination  is  made  after  receiving 
the  advice  of  the  VACEH  based  on  its 
evaluation  of  scientific  or  medical 
studies. 

In  a  public  meeting  on  August  22-23. 
1990.  the  VACEH  met  in  Washington, 
DC.  At  that  meeting,  the  VACEH 
considered  11  papers  relating  to  the 
health  effects  of  exposure  to  ionizing 
radiation  focusing  primarily  on  the  fifth 
report  of  the  Committee  on  Biological 
Effects  of  Ionizing  Radiation  (BEIR  V). 
Bused  on  its  review  of  this  literature, 
VACEH  recommended  that  ovarian 
cancer  be  added  to  the  list  of  diseases 
that  VA  will  recognize  as  being 
radiogenic.  The  Secretary  has  accepted 
that  recommendation  and  we  propose  to 


amend  38  CFR  3.31lb(b)(2)  to  implement 
the  Secretary's  decision  effective  the 
date  of  publication  of  the  final  rule. 

The  Secretary  hereby  certifies  that 
these  regulatory  amendments  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  sections 
601-612.  The  reason  for  this  certification 
is  that  these  amendments  would  not 
directly  affect  any  small  entities.  Only 
VA  beneHciaries  could  be  directly 
affected.  Therefore,  pursuant  to  5  U.S.C. 
section  605(b),  this  amendment  is 
exempt  from  the  initial  and  final 
regulatory  flexibility  analysis 
requirements  of  sections  M3  and  604. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  Secretary 
has  determined  that  these  regulatory 
amendments  are  non-major  for  the 
following  reasons: 

(1)  They  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more. 

(2)  They  will  not  cause  a  major 
increase  in  costs  or  prices. 

(3)  They  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.109  and 
64.110. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedures.  Claims,  Handicapped, 
Health  care.  Pensions,  Veterans. 

Approved;  February  28, 1992. 

Edward ).  Derwinski, 

Secretary'  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble.  38  CFR  part  3  is  proposed  to 
be  amended  as  set  forth  below: 

PART  3— ADJUDICATION 

Subpart  A— Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A.  is  revised  to  read  as  follows: 

Authority:  105  Stat.  386:  38  U.S.C.  501(a). 
unless  otherwise  noted. 

2.  In  §  3.311b,  add  paragraph 
(b)(2)(xviii)  and  revise  paragraph  (h)  to 
read  as  follows: 

§  3.31 1b  Claims  based  on  exposure  to 
ionizing  radiation. 

(b)  *  “ 


(2)  “  * 

(xviii)  Ovarian  cancer. 

(h)  Service  connection  under  other 
provisions.  Nothing  in  this  section  will 
be  construed  to  prevent  the 
establishment  of  service  connection  for 
any  disease  or  injury  shown  to  have 
been  incurred  or  aggravated  during 
active  service  in  accordance  with 
§  §  3.304,  3.306,  3.307,  or  3.309.  However 
service  connection  will  not  be 
established  under  this  section,  or  any 
other  section  except  for  §§  3.309(d)  or 
3.310(a),  on  the  basis  of  exposure  to 
ionizing  radiation  and  the  subsequent 
development  of  any  disease  not 
specified  in  paragraph  (b)(2)  of  this 
section. 

*  «  *  *  * 

[FR  Doc.  92-6990  Filed  3-25-92:  8:45  amj 
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36  CFR-Part  4 

RIN  2900-AE72 

Schedule  for  Rating  Disabilities— The 
Gynecological  System 

agency:  Department  of  Veterans 
Affairs. 

action:  Proposed  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  its 
rating  schedule  for  the  gynecological 
system.  This  change  is  based  on  a 
General  Accounting  Office  (GAO)  study 
and  recommendation  that  medical 
criteria  in  the  rating  schedule  be 
reviewed  and  updated.  The  intended 
effect  is  to  update  the  Schedule  for 
Rating  Disabilities  of  the  gynecological 
system  to  ensure  that  it  uses  current 
medical  terminology  and  criteria  for 
evaluating  disabilities  of  that  system. 

DATES:  Comments  must  be  received  on 
or  before  April  27, 1992.  Comments  will 
be  available  for  public  inspection  until 
May  5. 1992.  This  change  is  proposed  to 
be  effective  30  days  after  the  date  of 
publication  of  the  final  rules. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  this 
change  to  Secretary  of  Veterans  Affairs 
(271A).  Department  of  Veterans  Affairs. 
810  Vermont  Avenue,  NW..  Washington. 
DC  20420.  All  written  comments  will  be 
available  for  public  inspection  only  in 
the  Veterans  Services  Unit,  room  170.  at 
the  above  address  between  the  hours  of 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday  (except  holidays),  until  May  5. 
1992. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Bob  Seavey,  Consultant,  Regulations 
Staff,  Compensation  and  Pension 
Service,  Veterans  Benefits 
Administration,  (202)  233-3005. 
SUPPLEMENTARY  INFORMATION:  In 
December  1988,  GAO  published  a  report 
entitled  "Veterans’  Benefits:  Need  to 
Update  Medical  Criteria  Used  in  VA’s 
Disability  Rating  Schedule"  (GAO/ 
HRD-89-28).  After  consulting  numerous 
medical  professionals  and  VA  rating 
specialists,  GAO  concluded  that  a 
comprehensive  and  systematic  plan  was 
needed  for  reviewing  and  updating  VA's 
Schedule  for  Rating  Disabilities  (38  CFR 
part  4).  The  medical  professionals  noted 
outdated  terminology,  ambiguous 
impairment  classifications  and  the  need 
to  add  a  number  of  medical  conditions 
not  presently  in  the  rating  schedule. 

GAO  recommended  that  VA  prepare  a 
plan  for  a  comprehensive  review  of  the 
rating  schedule  and,  based  on  the 
results,  revise  the  medical  criteria 
accordingly.  VA  agreed  to  these 
recommendations. 

In  the  Federal  Register  of  August  20, 
1990,  VA  published  an  advance  notice  of 
proposed  rulemaking  advising  the  public 
that  it  was  preparing  to  revise  and 
update  the  rating  schedule  for 
gynecological  disabilities.  A  number  of 
comments  and  suggestions  were 
received  from  interest  groups  and  VA 
employees.  VA  also  contracted  an 
outside  consultant  to  suggest  revisions 
to  the  gynecological  portion  of  the  rating 
schedule  and  requested 
recommendations  from  the  VA  Advisory 
Committee  on  Women  Veterans.  The 
primary  objective  of  this  review  is  to 
update  the  medical  terminology  and 
criteria  used  to  evaluate  disabilities 
rather  than  to  amend  the  percentage 
evaluations  assigned  to  each  level  of 
severity,  albeit  some  changes  in 
evaluation  are  proposed. 

Several  commenters  recommended 
that  diagnostic  codes  be  added  for 
benign  growths  affecting  the 
gynecological  system  or  breasts,  and 
also  for  endometriosis.  These 
suggestions  have  been  addressed  in  this 
proposal. 

The  title  of  §  4.116  is  currently 
"Gynecological  Conditions."  We 
propose  to  amend  this  title  to  read 
“Gynecological  Conditions  and 
Disorders  of  the  Breast."  The  title  of 
§  4.116a  will  be  changed  in  the  same 
manner.  This  change  will  more  clearly 
indicate  that  the  schedule  of  ratings 
which  follows  is  applicable  to  disorders 
of  the  breast  as  well  as  disabilities  of 
the  female  reproductive  system. 

Section  4.116  explains  the  principles 
of  service  connection  relevant  to  the 


gynecological  system.  We  are  proposing 
to  substitute  the  word  "neoplasm"  for 
"new  growth"  at  the  beginning  of  the 
penultimate  sentence  of  this  section. 

The  word  "neoplasm"  better  connotes  a 
pathological  abnormality  than  the  term 
“new  growth."  It  will  therefore  be  used 
in  this  paragraph  as  well  as  under 
diagnostic  codes  7627  and  7628,  which 
will  pertain  to  malignant  and  benign 
neoplasms  respectively.  In  order  to 
ensure  a  more  consistent  use  of 
terminology,  the  word  "removal”  will  be 
substituted  for  both  the  word  “excision” 
and  the  phrase  "resection  or  excision" 
in  the  last  two  sentences  of  §  4.116. 
Similarly,  the  word  “removal”  will  be 
substituted  for  the  words  “excision"  and 
"extirpation"  under  diagnostic  code  7619 
for  removal  of  the  ovaries. 

Diagnostic  codes  7610  through  7615 
currently  classify  inflammation  of  the 
female  reproductive  organs  as  follows: 
Diagnostic  code  7610,  “Vulvovaginitis": 
diagnostic  code  7611,  "Vaginitis": 
diagnostic  code  7612,  “Cervicitis": 
diagnostic  code  7613,  “Metritis": 
diagnostic  code  7614,  “Salpingitis  ':  and 
diagnostic  code  7815,  "Oophoritis.”  We 
propose  to  expand  the  rating  of 
disorders  in  these  affected  areas  to 
include  disease  or  injury  in  general.  In 
the  case  of  the  uterus,  fallopian  tube  and 
ovary,  adhesions  will  also  be  included. 
Our  proposed  revision  of  the  headings 
will  therefore  read  as  follows: 

Diagnostic  code  7610.  "Vulva,  disease  or 
injury  of’;  diagnostic  code  7611, 

’Vagina,  disease  or  injury  of’; 
diagnostic  code  7612,  “Cervix,  disease 
or  injury  of’;  diagnostic  code  7613, 
"Uterus,  disease,  injury,  or  adhesions 
of’;  diagnostic  code  7614,  "Fallopian 
tube,  disease,  injury,  or  adhesions  of: 
and  diagnostic  code  7615,  “Ovary, 
disease,  injury,  or  adhesions  of."  Under 
diagnostic  code  7610,  "Vulva,  disease  or 
injury  of,”  we  propose  to  add  the  words 
"To  include  rating  of  vulvovaginitis."  In 
a  similar  manner,  "To  include  rating  of 
Pelvic  inflammatory  disease  (PID)"  will 
be  added  after  diagnostic  code  7614, 
"Fallopian  tube,  disease,  injury,  or 
adhesions  of."  These  proposed  changes 
will  clarify  the  proper  classification  of 
gynecological  conditions,  and  reduce 
reliance  on  the  uncertain  practice  of 
rating  by  analogy. 

The  formula  for  evaluating  diagnostic 
codes  7610  through  7615  is  currently 
divided  into  levels  of  30, 10  and  0%,  and 
each  percentage  level  is  determined  by 
whether  the  disability  is  "severe,” 
"moderate,"  or  “mild."  No  elaborating 
criteria  are  provided  to  explain  what 
these  words  are  intended  to  mean  in  this 
context.  Under  the  heading  of  “General 
Rating  Formula  for  Disease.  Injury,  or 
Adhesions  of  Female  Reproductive 


Organs  (diagnostic  codes  7610  through 
7615),”  we  propose  to  specify  objective 
criteria  in  terms  of  the  need  for  or 
response  to  treatment.  Symptoms  of 
disability  not  controlled  by  treatment 
would  warrant  a  30%  evaluation; 
symptoms  requiring  continuous 
treatment  would  be  evaluated  as  10% 
disabling;  and  symptoms  of  disability 
not  requiring  continuous  treatment 
would  be  non-compensable  in 
evaluation.  These  criteria  will  ensure 
that  comparable  medical  conditions  are 
assigned  comparable  evaluations. 

The  rating  schedule  currently  allows  a 
total  evaluation  because  of  the  need  for 
convalescence  after  surgery  for  removal 
of  the  uterus  and  ovaries.  A  six-month 
period  of  total  evaluation  is  provided 
following  surgery  under  diagnostic  code 
7617,  "Uterus  and  both  ovaries,  removal 
of,  complete."  Advances  in  therapeutic 
medicine  have  significantly  reduced  the 
length  of  convalescent  periods  required 
following  these  surgeries.  Under 
diagnostic  code  7617,  "Uterus  and  both 
ovaries,  removal  of,  complete,"  we  are 
therefore  proposing  to  change  this  six- 
month  period  to  three  months. 

A  six-month  period  of  total  evaluation 
is  also  currently  specified  for  removal  of 
both  ovaries  under  diagnostic  code  7619, 
"Ovaries,  removal  of  both.”  In  addition 
to  amending  this  period  to  three  months 
because  of  improved  surgical 
techniques,  we  propose  to  make  the 
same  convalescent  period  of  three 
months  applicable  to  removal  of  one 
ovary  as  well  as  two,  since  the  need  for 
immediate  post-surgical  convalescence 
does  not  significantly  differ  in  either 
instance.  We  also  propose  to  amend  the 
heading  of  diagnostic  code  7619  to  read 
"Ovary,  removal  of,”  in  order  to  make 
this  diagnostic  code  explicitly 
applicable  to  the  removal  of  one  ovary 
as  well  as  to  the  removal  of  two  ovaries, 

A  10%  evaluation  is  currently 
specified  for  loss  of  a  single  ovary  under 
diagnostic  code  7619.  The  loss  of  one 
ovary  does  not  compromise  endocrine  or 
reproductive  function  to  such  an  extern 
that  an  impairment  of  earning  capacity 
ordinarily  results.  Accordingly,  we 
propose  that  the  removal  of  one  ovary 
be  non-compensable  in  evaluation. 

For  malignancies  of  the  gynecological 
system  or  of  the  breast,  diagnostic  code 
7627  currently  provides  a  100% 
evaluation  for  one  year  following 
surgery  or  the  cessation  of 
antineoplastic  therapy.  This  provision  is 
applied  at  the  time  of  rating  by 
assignment  of  a  one-year  total 
evaluation  with  a  prospective  reduction 
consistent  with  the  protected,  known  or 
minimum  evaluation.  Due  to 
improvements  in  the  administration  of 


im-y- 
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chemotherapy  and  radiation  treatments, 
we  believe  that  a  one-year  convalescent 
evaluation  is  no  longer  warranted,  but 
that  it  is  reasonable  to  assess  residual 
disability  six  months  after  treatment 
terminates.  Not  every  patient  will 
recover  in  a  set  period  of  time,  however, 
so  a  decision  to  reduce  an  evaluation 
after  six  months  should  be  based  on 
medical  findings  rather  than  a 
regulatory  assumption  that  there  has 
been  an  improvement. 

We  propose  to  change  the  period  of 
convalescence  under  diagnostic  code 
7627  for  malignancies  from  one  year  to 
six  months.  The  total  evaluation  will 
continue  until  the  veteran  is  examined 
and  the  results  of  this  examination  have 
been  reviewed  by  a  rating  board.  At  that 
time,  if  a  reduction  in  evaluation  is 
warranted,  it  would  be  implemented 
under  the  provisions  of  38  CFR  3.10S(e). 
This  instruction  has  been  included  in  the 
note  following  diagnostic  code  7627.  No 
minimum  rating  is  proposed  following 
expiration  of  the  100%  convalescent 
evaluation. 

These  changes  in  the  length  of 
convalescent  periods  will  permit  a  more 
accurate  and  timely  determination  of  the 
veteran’s  remaining  chronic  impairment. 
These  changes  have  been  suggested  by 
physicians  who  are  experienced  in  the 
treatment  of  gynecological  conditions, 
and  are  designed  to  reflect  the  period 
during  which  most  patients  can  be 
expected  to  recover. 

The  words  “severe"  and  “moderate" 
now  precede  the  evaluation  criteria  for 
the  30%  and  10%  levels  under  diagnostic 
code  7622.  "Uterus,  displacement  of." 
These  words  will  be  removed  since  they 
do  not  significantly  help  to  explain  or 
clarify  the  speciHc  evaluation  criteria 
wrhich  they  precede.  For  the  same 
reason,  the  words  “severe”  and 
“moderate”  will  be  removed  in  the 
evaluation  criteria  following  diagnostic 
code  7623,  “Pregnancy,  surgical 
complications  of."  The  0%  level  under 
diagnostic  code  7622  which  is  currently 
showm  as  “Mild:  slight  symptoms,"  and 
the  0%  level  under  diagnostic  code  7623 
shown  as  “Mild"  will  be  eliminated 
since  the  criteria  provided  are  not 
substantially  meaningful.  Criteria  for 
non-compensable  levels  will  no  longer 
be  specified  under  these  codes.  As  with 
every  instance  in  the  rating  schedule, 
when  the  criteria  for  compensable 
evaluations  are  not  met.  a  0%  evaluation 
will  be  assigned. 

Evaluation  Criteria  under  diagnostic 
code  7624,  “Fistula,  rectovaginal," 
currently  direct  the  rater  to  criteria 
under  diagnostic  code  7335.  “Ano, 
fistula  in."  Diagnostic  code  7335,  in  turn. 


points  to  criteria  for  rating  under 
diagnostic  code  7332,  “Rectum  and  anus, 
impairment  of  sphincter  control."  In 
effect,  therefore,  the  criteria  relevant  to 
evaluation  of  rectovaginal  fistulas  are 
contained  under  diagnostic  code  7332. 
We  propose  to  make  this  instruction 
straightforward  under  diagnostic  code 
7624. 

The  rating  schedule  currently  directs 
that  urethrovaginal  fistulas  under 
diagnostic  code  7625  be  rated  as 
“Urethra,  fistula  of.”  under  diagnostic 
code  7519.  This  direction  will  be 
amended  to  conform  to  proposed 
revisions  in  the  genitourinary  section  of 
the  rating  schedule  and  will  read  “Rate 
as  voiding  dysfunction  under  the 
genitourinary  schedule."  Multiple 
urethroperineal  Hstulas  are  evaluated  as 
100%  disabling,  which  also  conforms  to 
criteria  under  diagnostic  code  7519. 

Dieignostic  code  7626  is  now  titled 
“Mammary  glands,  removal  of."  We 
propose  to  amend  this  heading  to 
“Breast,  removal  of,"  and  substitute  the 
word  “breast”  for  “mammary  gland” 
wherever  the  latter  term  now  occurs. 

The  word  “breast"  is  more  commonly 
used  in  medical  practice,  and  is 
consistent  with  language  used  in  other 
regulations  such  as  those  pertaining  to 
radiogenic  disease  (see  §  §  3.309(d)(2) 

(iii)  and  3.311b(b)(2)(iii)). 

Evaluation  criteria  under  diagnostic 
code  7628  for  removal  of  the  breast  will 
be  amended  to  include  the  terms 
“radical  mastectomy"  and  “modified 
radical  mastectomy"  in  the  disability 
levels  of  80%/50%  and  60%/40%, 
respectively.  These  terms  are  used  in 
modem  m^ical  practice,  and  will 
clarify  application  of  the  rating  schedule 
for  these  levels  of  disability. 

There  has  been  an  increasing 
tendency  in  recent  years  to  more 
conservatively  manage  neoplasms  of  the 
breast  without  resorting  to  radical  or 
modified  radical  mastectomies.  For  the 
50%/30%  level,  we  propose  to  amend 
wording  of  the  evaluation  criteria  to 
read  “Following  mastectomy  with 
significant  alteration  of  size  or  form  but 
without  removal  of  axillary  lymph 
nodes.”  This  language  indicates  that  the 
application  of  these  percentage  levels 
for  a  partial  mastectomy  will  depend 
upon  a  change  in  the  essential  size  or 
shape  of  the  breast.  A  mastectomy  or 
lumpectomy  which  does  not 
significantly  change  the  size  or  form  of 
the  breast  will  be  non-compensable. 

Two  disabilities  have  been  added: 
diagnostic  code.  7628,  “Benign 
neoplasms  of  the  gynecological  system 
or  breast";  and  diagnostic  code  7629, 


“Endometriosis."  The  arrangement  of 
separate  diagnostic  codes  for  malignant 
and  benign  neoplasms  is  consistent  with 
other  systems  covered  by  the  rating 
schedule,  and  we  propose  to  continue 
that  arrangement  in  future  revisions. 
Evaluations  of  benign  neoplasms  will  be 
determined  according  to  dysfunctions  of 
the  genitourinary  or  gynecological 
systems,  or  of  the  skin. 

Endometriosis  is  a  seriously  disabling 
condition  and  warrants  a  distinct 
diagnostic  code  with  rating  criteria. 
Under  diagnostic  code  7629,  disability 
levels  of  50,  30  and  0%  are  proposed.  For 
the  level  evaluated  as  50%  disabling, 
necessary  findings  would  include 
endometriomas  larger  than  2x2  cm., 
ovary  or  tubes  bound  down  or 
obstructed  by  adhesions,  or  obliteration 
of  the  cul-de-sac  determined  by 
laparoscopy.  At  the  level  of  30%, 
disabling  criteria  will  consist  of  several 
lesions  or  minimal  adhesions, 
accompanied  by  side  effects  such  as 
headaches,  muscle  cramps,  or  edema 
despite  treatment.  The  0%  level  would 
be  asymptomatic.  Initial  diagnosis  of 
endometriosis  would  require 
confirmation  by  laparoscopy. 

We  are  not  proposing  to  change 
diagnostic  codes  7618,  7620  and  7621  in 
the  use  of  terminology  or  assigned 
evaluations.  As  currently  shown,  they 
adequately  describe  the  designated 
disabilities  and  levels  of  severity. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612.  The 
reason  for  this  certification  is  that  this 
amendment  would  not  directly  affect 
any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C,  805(b), 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  Secretary 
has  determined  that  this  regulatory 
amendment  is  non-major  for  the 
following  reasons: 

(1)  It  will  not  have  an  annual  impact 
on  the  economy  of  $100  million  or  more. 

(2)  It  will  not  cause  a  major  increase 
in  costs  or  prices. 

(3)  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment  pr^uctivity.  innovation,  or 
on  the  ability  of  United  States-based 
enteiprises  to  compete  with  foreign- 
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based  enterprises  in  domestic  or  export  [ 
markets. 


The  Catalog  of  Federal  Domestic 
Assistance  numbers  are  64.104  and  64.109. 

List  of  Subjects  in  38  CFR  Part  4 

Handicapped.  Pensions,  Veterans. 

Approved:  November  13, 1991. 

Edward  |.  Derwinski, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  4.  subpart  B,  is 
proposed  to  be  amended  as  set  forth 
below: 

PART  4— SCHEDULE  FOR  RATING 
DISABILITIES 

Subpart  B— Disability  Ratings 

1.  The  authority  citation  for  part  4  is 
revised  to  read  as  follows: 

Authority:  72  Stat.  1125;  38  U.S.C.  1155. 

2.  The  undesignated  center  heading 
appearing  before  §  4.116  and  §  4.116a 
are  revised  to  read  as  follows: 

Gynecological  Conditions  and  Disorders 
of  the  Breast 

4. 1 1 6.  Rating  gynecological  conditions. 

In  rating  disability  from  gynecological 
conditions  the  following  will  not  be 
considered  as  ratable  conditions: 

(a)  the  natural  menopause, 

(b)  amenorrhea,  when  this  is  based 
upon  developmental  defect  or 
abnormality,  and 

(c)  pregnancy  and  childbirth  and  their 
incidents,  except  surgical  complications 
under  certain  circumstances.  The 
surgical  complications  of  pregnancy  will 
not  be  held  the  result  of  service  except 
when  additional  disability  resulted  from 
treatment  therein  or  they  are  otherwise 
directly  attributable  to  unusual 
circumstances  of  service.  Congenital 
malformations  are  not  ratable 
conditions.  Neoplasms  are  to  be  rated  in 
accordance  with  the  effect  upon  parts  or 
organs  involved  whose  function  is 
impaired  or  whose  removal  is  indicated. 
The  removal  of  uterus,  ovaries,  etc., 
prior  to  the  natural  menopause  is 
considered  disabling. 

§  4. 1 1 6a  Schedule  of  ratings— 
gynecological  conditions  and  disorders  of 
the  breast. 


7610  Vulva,  disease  or  injury  of: 

To  include  rating  of  vulvovaginitis. 


761 1  Vagina,  disease  or  injury  of. 

7612  Cervix,  disease  or  injury  of. 

7613  Uterus,  disease,  injury,  or  adhe¬ 
sions  of. 

7614  Fallopian  tube,  disease,  injury,  or 
adhesions  of: 

To  include  rating  of  Pelvic  inflammatory 
disease  (PID). 

7615  Ovary,  disease,  injury,  or  adhe-  I 
sions  of: 

General  rating  formula  for  disease, 
injury,  or  adhesions  of  female  repro¬ 
ductive  organs  (diagnostic  codes 
7610  through  7615): 

Symptoms  not  controlled  by  treat¬ 
ment  . 

Symptoms  that  require  continuous 

treatment . 

Symptoms  that  do  not  require  contin¬ 
uous  treatment . 

7617  Uterus  and  both  ovaries,  removal 
of,  complefe: 

For  three  months  after  renroval . 

Thereafter . 

7618  Uterus,  removal  of,  irrcluding 
corpus: 

For  three  months  after  removal . 

Thereafter . 

7619  Ovary,  removal  of: 

For  three  months  after  removal . 

Thereafter: 

Complete  removal  of  both  ovaries . 

Removal  of  one  with  or  without  par¬ 
tial  removal  of  the  other . 

7620  Ovaries,  atrophy  of  both,  complete.. 

7621  Uterus,  prolapse: 

Complete,  through  vulva . 

Incomplete . 

7622  Uterus,  displacement  of: 

With  marked  displacement  and  fre¬ 
quent  or  continuous  menstrual  dis¬ 
turbances . 

With  adhesions  and  irregular  menstrua¬ 
tion  . 

7623  Pregnancy,  surgical  complications 
of: 

With  rectocele  or  cystocele . 

With  relaxation  of  perineum . 

7624  Fistula,  rectovaginal: 

Rate  as  Rectum  and  anus,  impairment 
of  sphincter  control,  diagnostic  code 
7332. 

7625  Fistula,  urethrovaginal: 

Rate  as  voiding  dysfunction  under  the 
genitourinary  schedule. 

Multiple  urethroperineal . 

7626  Breast,  removal  of: 

Following  radical  mastectomy  with  re¬ 
moval  of  pectoral  muscles  and  axil¬ 
lary  lymph  nodes: 

Both . 

One . 

Following  modified  radical  mastectomy 
with  removal  of  axillary  lymph  nodes: 

Both . 

One . 

Following  mastectomy  with  significant 
alteration  of  size  or  form  but  without 
removal  of  eurillary  lymph  nodes: 

Both . 

One . 

Following  mastectomy  or  lumpectomy 
without  significant  alteration  of  size 
or  form . 

7627  Malignant  neoplasms  of  gyneco¬ 
logical  system  or  breast . 


Note:  Following  the  cessation  of  surgi¬ 
cal,  X-ray.  antineoplastic  chemother¬ 
apy  or  other  therapeutic  procedure, 
the  rating  of  100  percent  shaH  corv 
tinue  for  six  months.  A  VA  examina¬ 
tion  is  mandatory  at  the  expiration  of 
the  6-month  period  and  any  change 
in  evaluation  based  upon  that  exami¬ 
nation  shall  be  subject  to  the  provi¬ 
sions  of  §  3.105(e)  of  this  ch^ter. 

7628  Benign  neoplasms  of  the  gyneco¬ 
logical  system  or  breast: 

Rate  according  to  impairment  in  func¬ 
tion  of  the  genitounnary  or  gyneco¬ 
logical  systems,  or  skin 

7629  Endometriosis: 

With  endometriomas  larger  than  2x2 
cm.,  ovary  or  tubes  bound  down  or 
obstructed  by  adhesions,  or  oblitera¬ 
tion  of  the  cul-de-sac  determined  by 

laparoscopy . 

With  several  lesions  or  mirrimal  adhe¬ 
sions;  with  side  effects  such  as 
headaches,  muscle  cramps,  or 

edema  despite  treatment . 

Asymptomatic . 

Note:  Diagnosis  of  endometriosis  must 
be  substantiated  by  laparoscopy. 


[FR  Doc.  92-6991  Filed  3-26-92;  8;45  am) 


30  BILLING  CODE  t320-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  18 

[ET  Docket  No.  91-313;  DA  92-283] 

Conformance  of  FCC  Regulations  With 
International  Standards  for  Industrial, 
Scientific,  and  Medical  (ISM) 

Equipment 

AGENCY:  Federal  Communications 
Commission. 

action:  Proposed  rule;  extension  of 
comment  period. 

summary:  The  comment  periods  of  ET 
Docket  No.  91-313  56  FR  58863 
(November  22. 1991)  are  extended  at  the 
request  of  The  National  Electrical  and 
Manufacturing  Association  to  allow  a 
more  comprehensive  input  from  the 
manufacturers  of  ISM  equipment. 

DATES:  Comments  must  now  be 
submitted  by  May  13. 1992.  Reply 
comments  must  be  submitted  by  June  15. 
1992. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  NW., 
Washington.  DC  20554, 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Engelman,  Office  of 
Engineering  and  Technology,  202-653- 
6288. 
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SUPPLEMENT ARV  INFORMATION: 

in  the  matter  of  Conformance  of  FCC 
Reguiations  with  international  Standards  for 
iSM  Equipment 

Order  Extending  Time  to  File  Comments 

Adopted:  March  11, 1992. 

Released:  March  12. 1992. 

By  the  Chief  Engineer 

1.  A  notice  of  inquiry  (NOI)  in  the 
above  entitled  proceeding  was  adopted 
by  the  Commission  on  October  22, 1991 
and  released  on  November  6. 1991  (56 
FR  58863,  November  22, 1991). 

Comments  in  this  proceeding  are  due  on 
March  13, 1992,  Reply  comments  are  due 
on  April  13, 1992. 

2.  The  National  Electrical 
Manufacturers  Association  (NEMA) 

Tiled  with  the  Commission,  on  March  4, 
1992,  a  request  for  extension  of  the 
comment  period.  NEMA  indicates  that 
additional  time  is  needed  to  allow 
several  of  its  committees  to  meet  and 
complete  their  comments. 

Because  of  the  many  questions  raised 
in  the  NOI  and  the  need  to  have  a 
comprehensive  input  from  the 
manufacturers  of  ISM  equipment,  it  has 
been  determined  that  an  extension  of 
the  comment  and  reply  dates  is 
appropriate.  Accordingly,  it  is  ordered, 
pursuant  to  the  delegated  authority 
contained  in  47  CFR  0.241(a).  that  the 
period  of  time  for  Tiling  comments  in  the 
above  proceeding  is  extended  until  May 
13. 1992,  and  the  period  for  filing  reply 
comments  is  extended  until  June  15, 
1992. 

Federal  Communications  Commission. 
Thomas  P.  Staniey, 

Chief  Engineer. 

(FR  Doc.  92-7018  Filed  3-25-92;  8:45  amj 
BILUNQ  CODE  6712-01-M 


47  CFR  Part  73 

I  MM  Docket  No.  92-53,  RM-7936] 

Radio  Broadcasting  Services;  Edmond, 
OK 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  pietition  Tiled  by  Porter 
ii.  Davis,  d/b/a  Life  Broadcasting.  Inc., 
seeking  the  substitution  of  Channel 
250A  for  Channel  249A  at  Edmond. 
Oklahoma,  and  the  modification  of 
Station  ICTNT-FM*8  license  to  specify 
operation  on  the  alternate  Class  A 
channel.  Operation  on  Channel  250A 
can  permit  Station  KTNT-FM  to  operate 
with  maximum  Class  A  power  of  6  kW. 


Channel  250A  can  be  allotted  to 
Edmond  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  at  Station 
KTNT-FM's  presently  licensed  site,  at 
coordinates  North  Latitude  35-34-11  and 
West  Longitude  97-30-01, 

DATES:  Comments  must  be  filed  on  or 
before  May  11, 1992,  and  reply 
comments  on  or  before  May  26, 1992. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  Tiling  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows;  Porter  H.  Davis,  President, 

Life  Broadcasting,  Inc.,  9400  North 
Broadway  Street,  suite  515,  Oklahoma 
City,  Oklahoma  73114  (Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)  634-6530 

SUPPLEMENTARY  INFORMATION:  This  IS  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
92-53,  adopted  March  12. 1992,  and 
released  March  20, 1992.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center.  (202)  452-1422. 1714  21st  Street, 
NW..  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  Tiling 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Federal  Communications  Commission. 
Michael  C.  Ruger, 

Acting  Chief.  Allocations  Branch,  Policy  and 
Rules  Division.  Mass  Media  Bureau. 

|FR  Doc.  92-7050  Filed  3-25-92:  8:45  amj 
BILUNQ  CODE  e712-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Part  509 

(GSAR  Notice  No.  5-322] 

General  Services  Administration 
Acquisition  Regulation;  Administrative 
Records  for  Debarment  and 
Suspension 

agency:  General  Services 
Administration. 
action:  Proposed  rule. 

SUMMARY:  This  notice  invites  written 
comments  on  a  proposed  change  to  the 
General  Services  Administration 
Acquisition  Regulation  (GSAR).  chapter 
5  (APD  2800.12A),  that  would  amend  the 
regulation  to  revise  §  509.406-3(b)  to  add 
a  new  paragraph  (6)  to  provide  for 
furnishing  parties  a  copy  of  the 
administrative  record  in  a  debarment 
proceeding,  and  to  renumber  current 
paragraphs  (6)  through  (9)  as  (7)  through 
(10):  to  revise  section  509.407-3{b)  to  add 
a  new  paragraph  (5)  to  provide  for 
furnishing  parties  a  copy  of  the 
administrative  record  in  a  suspension 
proceeding,  and  to  renumber  current 
paragraphs  (5)  and  (6)  as  (6)  and  (7), 
respectively.  The  intended  effect  is  to 
simplify  the  process  for  releasing 
documents  in  the  administrative  record 
to  parties  proposed  for  debarment  or 
suspension. 

DATES:  Comments  are  due  in  writing  on 
or  before  April  27, 1992. 

FOR  FURTHER  INFORMATION  CONTACr. 
Juan  Smith.  Office  of  GSA  Acquisition 
Policy  (202)  502-1224. 

A.  Executive  Order  12291 

The  Director,  Office  of  Management 
and  Budget  (OMB),  by  memorandum 
dated  December  14. 1984,  exempted 
certain  agency  procurement  regulations 
from  Executive  order  12291.  The 
exemption  applies  to  this  rule. 

B.  Regulatory  Flexibility  Act 

An  Initial  Regulatory  Flexibility 
Analysis  has  not  been  prepared  because 
the  proposed  rule  does  not  appear  to 
have  a  signiTicant  economic  impact  on  a 
substantial  number  of  small  entities,  and 
a  waiver  of  the  requirement  for  both  an 
initial  and  final  Regulatory  Flexibility 
Analysis  is  believed  to  be  appropriate. 
Comments  from  small  entities 
concerning  the  proposed  rule  will  be 
considered  in  accordance  with  5  U.S.C. 
610,  however. 

C.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  that  require  the 
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approval  of  0MB  under  4415^5^  350T  et 
seq. 

List  of  Subjects  in  48  CFR  Pari  509 
Government  procurement. 

Accordingly,  it  is  proposed  to  amend 
48.  CFR  part  509  ae  foliaws: 

U.The  authority  citation  for  46: CFR: 
part  509  cont«nuesilto:nead:as  follows: 
Authority;  400.8:0: 4e6(c). 

PART  5Qa--€QNTRACTOR: 
QUMJFIGATIOH& 

2.  Section  509.406-3  is  amended  by 
redesignating  paragraphs  (bj  (6);.(7)i,(3), 
and  (91,88  paragraphs  (b),(7),  (8),  (9),  and 
(10)  respectively,  and  by  adding,  a  new 
paragraph,  (b)(6)  to.  read  as  follows: 


§  509.406-3  Procedures. 
***** 

(b)  *  *  * 

(6)  Upon  request,  the  affected  party 
wilt  be  furnished  a  copy  of  the 
administrative  record  which  formed  the 
basis  for  the  decision  to  propose 
debarment.  If  there  is  a  reason  fo 
withhold  from  the  party  any  portion  of 
the  record,  the  party  will  be  notified  that 
a  portion:  of  the  record  is  being  withheld 
and  will  be  informed  of  the  reasons  for 
the  withholding. 

***** 

3.  Section  509.407-3  is  amended  by 
redesignating  paragraphs  (b)  (5)  and  (6), 
as  paragraphs- (.b),(6)i  and  (7) 


respectively,  and  by  adding  a*  new 
paragraph  (b)  (5)  to  read  as  follows: 

509.407-3  Procedures. 

*  #  *  *  • 

(b)  *  *  ; 

(5)'  Uboa  request,,  a  copy  of  the 
adminiatraiiive;  record  will  be  furnished 
to  the  affected  party  under  the 
guidelines,  set  forth  at  309.40&-3(b)(6). 

Dated:  March  17..1992. 

RichantM.  UbpMn. 

AssociateAdministtvtor  fbrAcquisitiotr 
Policy. 

(FR  Doc.  92-6888  File'"  3-25-92:  8:45  am) 
BltXING  COOr6S20-«1Mi 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research  Service 

Joint  Council  on  Food  and  Agricultural 
Sciences;  Meeting 

According  to  the  Fedeal  Advisory 
Committee  Act  of  October  6, 1972.  (Pub. 
L.  92-463,  86  Stat.  770-776),  as  amended, 
the  Office  of  Grants  and  Program 
Systems.  Cooperative  State  Research 
Service,  announces  the  following 
meeting: 

Name:  Joint  Council  on  Food  and 
Agricultural  Sciences. 

Date:  April  22-24. 1992. 

Time:  1  p.m.-5  p.m..  April  22. 1992:  8  a.m.-5 
p.m..  April  23. 1992;  8  a.m.-12  noon.  April  24. 
1992. 

Place:  Capitol  Park  Suites.  800  Fourth 
Street.  SW. .  Washington,  DC  20024. 

Type  of  Meeting:  Open  to  the  public. 
Persons  may  participate  in  the  meeting  as 
time  and  space  permit. 

Comments:  The  public  may  file  written 
comments  before  or  after  the  meeting  with 
the  contact  person  named  below. 

Purpose:  The  purposes  of  the  meeting  are 
to:  Review  and  update  5-Year  Plan  issues  and 
content;  review  and  select  topics  for  1992 
accomplishments  report;  finalize  UAB/jC 
white  paper;  follow-up  on  Human  Nurition 
Panel  from  previous  meeting;  receive  briefing 
on  Food  Animal  Integrated  Research  for  1995 
(FAIR  95)  from  the  American  Society  of 
Animal  Science;  and  other  business  as  may 
be  raised. 

Contact  Persan  for  Agenda  and  More 
Informotion:  Dr.  Mark  R.  Bailey,  Executive 
Secretary,  Joint  Council  on  Food  and 
Agricultural  Sciences,  suite  302,  Aerospace 
Building.  U.S.  Department  of  Agriculture, 
Washington.  DC  20250-2200;  Telephone  (202) 
401-4662. 

Done  in  Washington.  DC.  this  12th  day  of 
March  1992. 

John  Patrick  Jordan. 

Administrator. 

(FR  Doc.  92-6960  Filed  3-21-92;  8:45  amj 
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Food  Safety  and  Inspection  Service 

(Docket  No.  92-006N) 

Exemption  for  Retail  Stores; 
Adjustment  of  Dollar  Limitations 

AGENCY:  Food  Safety  and  inspection 
Service,  USDA. 
action:  Notice. 

summary:  This  notice  announces  that 
the  dollar  limitations  currently  in  effect 
on  the  annual  sales  of  meats  and  poultry 
products  that  can  be  sold  by  retail 
stores  exempt  from  Federal  inspection 
requirements  to  consumers  other  than 
household  consumers,  such  as  hotels, 
restaurants  and  similar  institutions, 
have  been  adjusted  to  conform  with 
price  changes  for  meat  and  poultry 
products  as  indicated  by  the  Consumer 
Price  Index.  The  dollar  limitation  for 
meat  products  increases  from  $37,100  to 
$38,300  for  calendar  year  1992  and  the 
dollar  limitation  for  poultry  products 
remains  at  $33,100  for  calendar  year 
1992. 

EFFECTIVE  DATE:  March  26, 1992, 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ralph  Stafko,  Director,  Policy 
Office,  Policy  Evaluation  and  Planning 
Staff,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250,  (202)  720-8168. 

Background 

Federal  inspection  of  meat  and 
poultry  products  prepared  for  sale  or 
distribution  in  commerce  or  in  States 
designated  under  section  301(c)  of  the 
Federal  Meat  Inspection  Act  (FMIA)  (21 
U.S.C.  661(c))  and  section  5(c)  of  the 
Poultry  Products  Inspection  Act  (PPIA) 
(21  U.S.C.  454(c))  is  required  by  law  and 
administered  by  the  Food  Safety  and 
Inspection  Service  (FSIS).  However, 
section  301(c)(2)  of  the  FMIA  (21  U.S.C, 
661(c)(2))  and  section  5(c)(2)  of  the  PPIA 
(21  U.S.C.  454(c)(2))  state  that  the 
general  requirements  of  routine  Federal 
Inspection  "*  *  *  shall  not  apply  to 
operations  of  types  traditionally  and 
usually  conducted  at  retail  stores  *  *  * 
when  conducted  at  any  retail  store 

*  *  *  for  sale  in  normal  retail  quantities 

*  *  *  to  consumers  *  * 

FSIS  regulations  (9  CFR  303.1(d)  and 
381.10(d))  define  retail  stores  that 
qualify  for  exemption  from  routine 
Federal  inspection  under  the  FMIA  or 
PPIA.  Under  the  regulations,  for  an 
establishment  to  be  an  exempt  retail 


establishment  depends,  in  part,  upon  the 
percentage  and  volume  of  its  trade  with 
consumers  other  than  household 
consumers,  such  as  hotels,  restaurants 
and  similar  institutions.  Accordingly,  the 
Federal  meat  and  poultry  products 
inspection  regulations  state  in  terms  of 
dollars  the  maximum  amount  of  meat 
the  poultry  products  which  may  be  sold 
to  nonhousehold  consumers  if  the 
establishment  is  to  remain  an  exempt 
retail  establishment.  During  calendar 
year  1991,  the  maximum  amount  for 
meat  products  was  $37,100:  for  poultry 
products,  the  amount  was  $33,100. 

The  Federal  meat  and  poultry 
products  inspection  regulations  (9  CFR 
303.1(d)(2)(iii)(b)  and  381.10(d)(2)(iii)(Z7)) 
further  provide  that  the  dollar  limitation 
on  product  sales  by  retail  stores  to 
consumers  other  than  household 
consumers  will  be  automatically 
adjusted  during  the  first  quarter  of  each 
calendar  year  whenever  the  Consumer 
Price  Index,  published  by  the  Bureau  of 
Labor  Statistics  (BLS),  Department  of 
Labor,  indicates  a  change  during  the 
previous  year  in  the  price  of  the  same 
volume  of  product  exceeding  $500, 
upward  or  downward.  The  regulations 
also  require  that  notice  of  the  adjusted 
dollar  limitation  be  published  in  the 
Federal  Register. 

The  BLS  Consumer  Price  Index  for 
1991  indicates  an  average  annual  price 
increase  in  meat  products  of  3.1  percent 
and  an  average  annual  price  decrease  in 
poultry  products  of  0.8  percent.  When 
rounded  off  to  the  nearest  $100,  the  price 
increase  for  meat  products  amounts  of 
$1,200,  and  the  price  decrease  for 
poultry  products  amounts  of  $300.  As  a 
percentage  of  the  existing  dollar 
limitation,  change  in  excess  of  $500  is 
indicated  for  meat  products  only. 

Accordingly,  FSIS,  in  accordance  with 
§§  303.1(d)(2)(iii)(Z7)  and 
381.10(d)(2)(iii)(^)  of  the  regulations,  has 
automatically  raised  the  dollar 
limitation  of  permitted  sales  of  meat 
products  from  $37,100  to  $38,000  and 
maintained  the  dollar  limitation  of 
permitted  sales  for  poultry  products  at 
$33,100. 

Done  at  Washington.  DC.  on:  March  19, 
1992. 

H.  Russell  Cross, 

Administrator,  Food  and  Safety  Inspection 
Service. 

(FR  Doc.  92-7024  Filed  3-25-92;  8:45  ami 
BILUNG  CODE  3410-0M-M 
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Forest  Ssrsise 

ExsmpteMrol  eharSahiagftFira' 
Recovery  Prefect  From  Appeal 

AQENCV:  Forest  Service,  Northern 
Reghcfn,  USDA. 

ACnOM:  Notification  that  a.  fire,  recovery 
and  salvage  timber  sale.pro|ect  is 
exempted  from  appeals  under  provisions- 
of  3B  CFR  pact  217. 

SUttSTAiry:  Fn  the  spring  of  199T,  16  acres 
of  timber  adjacent  tti  several'  harvested 
units  of  the  Lower  Deadtnan  Timber 
Sale  on  the  Clearwater  National  Forest 
were  killed  during  a  prescribed' bum.  In 
June  1991.  the' Lochsa  District  Ranger 
proposed  a  salvage  and' reforestation 
project  for  the  burned  area. 

The  District  Ranger  has  determined, 
through  an.  environmental  analysis 
documented  in  the  Char  Salvage  Timber 
Sale  Environmental  Assessment  (EA); 
that  there  is' good!  cause  to  expedite 
these  actions  in- order  to  rehabilitate 
National  Forest  System  lands  and 
recover  damaged  resources.  Salvage  of 
commercial  sawtimber  within  the  hire 
area  must  be  acGomplished  withm  the 
spring  and  summer  of  1992  in' order  to 
avoid  further  deterioration  of  sawtimber 
EFRcnve  DAUK  Effective  on  Mbrch  28. 
1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jon- Bledsoe,  District  Ranger.  Lochsa 
Ranger  District.  Clearwater  National 
Forest.  Route  T,  box  39S,  Kooskia,  ID 
83539. 

SUFPLEMENTANV  INFORMATION: 
Backgnnmd 

'Die  Lower  Deadman  Timber  Sale  was 
logged  during  the  period  of  1988  to.  1990. 
Units  were  treated  with  a  prescribed, 
bum  in  the  speing  of  199X. 

Approximately  16  acres  of  timber 
outside  the  harvest  units  was  killed 
during  the  prescribed  burning.  The  fire- 
killed  timber  is  within  a  management 
area  (Clearwater  Forest  Plan.  September 
23, 1987)  which  is  to  be  managed  for  big 
game  winter  range  and  timber.  In  June 
1991,  the  Lochsa  Disttict  Ranger 
proposed  the  salvage  harvest  of  the 
trees  which  were  killed  by  fire.  *11118 
proposal- was  designed  to:- (a)  Salvage 
merchantable  timber  products,  (b) 
contribute  to  a  continuing  supply  of 
timber  for  industry,  and  (0)  folly  restock 
the  area  to- allow  rapid' recovery  of 
thermali  cover  for  big  game.  An 
interdisciplinary  team  was  convened, 
and  scoping  be^n  in  June  1991.  After 
contacting  sevoul  individuals  and  State 
agencies!  four  environmental' issues 
were  identiflied,  and' were  the  basis  for 
the  anallysls'of  effocta-itr  the-EA. 


*1116  intepctiaciplinary  team  developed 
two  action  alternatives  and  a-  no-  action- 
alternative.  The  effects  of  these 
atiematives  are  ch'sdbBed  in  an  E'A 
which  was  prepared  for  the  proposal'. 

The  alternatives  ranged  from  no  harvest 
to  salvaging  T2  acres  of  the  burned  area. 

Planned  Actions. 

The  selected' alternative  {-Alternative 
3)  would  harvest  1-40'MBF  of  timber  on  6 
acres.  No- road' construction  is  planned^ 
for  thiasale. 

The-sal'e  and  accompanying  work  is 
designed’ to  accomplish  the  objectives  as 
quickly  as  possible,  minimize  salvage 
volume  lost,  reduce  risk  of  injury  to 
naturally  regenerating  seedlings,  and 
return  the  area  to  hiding  cover  as 
rapidly  as  possible.  To  expedite  this  fire 
recovery  project  and  accompanying 
work,  procedures  outlined  in  38  CFR 
part  217(ia)(ll):are  being  followed; 

Under  this  Regulation  the  following  may 
be  exempt  from  appeal: 

Decisions  related  to  rehabilitation  of 
National- Forest  System  lands  and  recovery  of 
Forest  Resources  from  natural  disasters  or 
other  natural:  phenomena,  such  as  wildfires 
*  *  *  when  the  Regional  Forester  *  *  * 
determines  and  gives  notice  in  the  Federal 
Register  that  good  causes  exist  to  exempt 
such  decisions  from  review  under  this  part 

Based  on.  the  environmental  analysis 
documented  in  the  Char  Salvage  Timber 
Sale  EA.and  the  District  Ranger's' 
Decision  Notice  for  this- project,  I- have 
determined  that  good,  cause  exists  to 
exempt  this  decision  from 
administrative  cevie-w.  'Dierefbre,  upon 
publication  of  this  notice,  this  project 
will  not  be  subject  to  review  under  36 
CFR  part  217. 

Dated:  March  20;  1992: 

Christopher  Sisbrndt, 

Deputy  Regional  Forester,  Nbrthem  Region. 
(FR  Dbc.  92-8989  Filed’ 3<-25-92;  8:45  am] 
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Soil  Conservation  Ssrvieo 

Uintah  Basin  Unit  Expansion,  Colorado 
River  Basin  Salinity  Control  Program^. 
Utah 

agency:  Soil  Conservation  Service. 
Agriculture. 

ACTKM:  Notice  of  availability  of  a 
record  of  decision. 

summary:  Francis  T.  Ftoit  responsible 
federal  official'  for  projects  adfninistered' 
under  the- provisions  of  Public  Law  98- 
320  in  the  State  of  Utah,  is  hereby 
providing  notification  that  a  record  of 
decisicnr  to- proceed  with  the  installation 
of  the  Uintah  Basin  Unit  Scpansiicm, 
Coloradb  ltiVer  Basin  Salinity  Ctnitrol 


Program,  is  available.  Single  copies  of 
this  record  of  decision  may  be  obtained 
from  Francis  T.  Holt  at  the  address 
shown  below. 

FOR  FURTHER  INFORM ATIOI*  CONTACT: 

Francis  T..HoU,  State  Conservationist. 
Soil.  Conservation.  Service,  P.O.  Box 
113SQ.  Salt.  Lake  Gty.  Utah  84X47-0350. 
(801)  524-5050: 

Datedt  March  2D<  19%. 

John  E.  Beckwith, 

Assistant- State  Conservationist. 

(FR  Doc.  92-8988  Filed  3^25-92: 8:45  am|; 
BILUNaCOOC  2410-1C-H 


DEPARTMENT  OF  COMMERCE. 

Bureau  of  Export  Administration 

ActhMT  Affecting  Export  Prfviteges;  A. 
Rosenthal  (Ptyy  ttdlr  Order 
Temporarily  Denying  Export  Privileges 

The  Office  of  Export  Enforcement. 
Bureau  of  Export  Administration,  United 
States.  Department  of  Commerce 
(Depactment)',  pursuant  to  the  provisions 
of  §  78B.X9  of  the  Export  Administration 
Regulations  (jcurrently  codified  at  15 
CFR;  parts.  788^799  (1991))  (the 
Regulations)',  issued  pursuant  to  the- 
Export  Administration  Act  of  1979;  as 
amended  (currently  codiffed-  at  50 
U.S.C.A.  app.  240T-2420' (1991))’ (the 
Act)'.*  has  asked  the  Assistant  ^cretary 
for  Export  Enforcement  to  enter  an  order 
temporarily  denying- all  United  States 
export  privileges  to  A.  Rosenthal  (Pty)' 
Ltd.,  with  locations  Namibia  and  South 
Africa,*  and  two  of  its. employees,  Karl 
Cording  and  fan  Ace  (Collectively 
referred  to  hereinafter  as  respondents). 

In  its  request,  the  Department  states 
that  it  has  reason  to  believe  that  an 
order  temporarily  denying  the  export- 
privileges  of  respondents  is  necessary  in 
the- public  interest  to  prevent  an 
imminent  violation  of  the  Regulations. 

The  Department  stated’  that  it  has 
reason  to  believe  that  respondents  have 
obtained  and  may  continue  to  obtain 
U.S.-origin  shotguns,  having  a  barrel 
length  of  18  inc^  or  more,  by 
misrepresenting  the  shotguns'  end  user 
and  ultimate  destination.  The 
Department-  further  stated'  it  has  reason 
to  believe  that  the  shotguns  may  have 
been  diverted  from  their,  licens^ 
destination  to  South  Africa,  either 


'  The  Act  explred'On.SepteinbflrSfl.  1890. 
Executive  Order  T2730  (6S  %  4037S.  October  Z. 
1990)  continued  the  Regulation*  in  effect  under  the 
International  Emergency  Economic  Poivere  Act'(se 
U.S.C.A.  1701-170S(}9»1)). 

*  The  location  in  Ca|i»Xotivn..South  Africa,  does 
business  under  the  name  A.  Rosenthal  (CapeHFty) 
Ltd. 
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directly,  or  indirectly  through  other 
African  nations  without  the  required 
licenses. 

Specifically,  the  Department  stated 
that  it  has  reason  to  believe  that,  in  1990 
and  1991,  Cording  and  Ace,  on  behalf  of 
respondents,  negotiated  for  and  bought 
various  makes  of  U.S.-origin  shotguns 
from  a  sporting  goods  dealer  located  in 
California.  In  order  to  facilitate 
respondents’  purchase  of  shotguns,  the 
California  exporter,  on  behalf  of 
respondents,  sought  and  obtained  from 
the  Department  licenses  authorizing  the 
export  of  the  U.S.-origin  shotguns  to 
Botswana.®  However,  respondents  knew 
that  the  shotguns  were  not  for  delivery 
to  or  use  in  Botswana.  Moreover,  the 
Botswana  end  user  apparently  does  not 
exist.  The  Department  believes, 
therefore,  that  the  shotguns  were 
exported  from  the  United  States  under 
licenses  that  were  obtained  based  on 
false  representations. 

The  Department  believes  that 
respondents’  activities  were  deliberate 
and  covert  and  are  likely  to  occur  again 
unless  a  temporary  denial  order  naming 
respondents  is  entered.  In  addition,  the 
Department  believes  that  a  temporary 
denial  order  is  necessary  to  give  notice 
to  companies  in  the  United  States  and 
abroad  that  they  should  cease  dealing 
with  respondents  in  transactions 
involving  U.S.-origin  goods. 

Therefore,  based  on  the  showing 
made  by  the  Department,  I  find  that  an 
order  temporarily  denying  the  export 
privileges  of  respondents  is  necessary  in 
the  public  interest  to  prevent  an 
imminent  violation  of  the  Act  and  the 
Regulations  and  to  give  notice  to 
companies  in  the  United  States  and 
abroad  to  cease  dealing  with 
respondents  in  goods  and  technical  data 
subject  to  the  Act  and  the  Regulations, 
in  order  to  reduce  the  substantial 
likelihood  that  respondents  will 
continue  to  engage  in  activities  that  are 
in  violation  of  the  Act  and  the 
Regulations.  This  order  is  issued  on  an 
ex  parte  basis  without  a  hearing  based 


®  A  validated  export  license  or  reexport 
authorization  is  required  for  shipments  of  shotguns 
to  certain  African  nations.  There  is  a  presumption  of 
denial  for  any  export  license  application  to  ship 
shotguns  to  South  Africa  because  a  strict  U.S.  arms 
embargo  is  in  effect,  despite  the  recent  relaxation  of 
certain  other  export  controls  for  South  Africa.  15 
CFR  785.4(a). 

Unitl  march  21. 1990.  when  it  received  its 
independence  from  South  Africa,  Namibia  was  also 
subject  to  the  South  African  arms  embargo,  because 
Namibia  was  under  the  control  of  South  Africa.  The 
Department's  amendments  to  the  Regulations 
deleting  Namibia  from  the  South  Africa  controls 
were  published  in  the  Federal  Register  on  August 
20. 1990.  55  FR  33896. 

Although  there  is  no  embargo  on  shotgun 
shipments  to  Botswana,  nevertheless  a  validated 
export  license  is  required. 


on  the  Department’s  showing  that 
expedited  action  is  required. 

Accordingly,  it  is  hereby  Ordered. 

I.  All  outstanding  individual  validated 
licenses  in  which  A.  Rosenthal  (Pty) 

Ltd.,  with  locations  in  Namibia  and 
South  Africa,  or  two  of  its  employees, 

Karl  Cording  and  Ian  Ace,  appear  or 
participate,  in  any  manner  or  capacity, 
are  hereby  revoked  and  shall  be 
returned  forthwith  to  the  Office  of 
Export  Licensing  for  cancellation. 

Further,  all  of  respondents’  privileges  of 
participating,  in  any  manner  or  capacity, 
in  any  special  licensing  procedure, 
including,  but  not  limited  to,  distribution 
licenses,  are  hereby  revoked. 

II.  For  a  period  of  180  days  from  the 
date  of  entry  of  this  order: 

A.  Rosenthal  (Pty)  Ltd.  with  addresses  at:  292 
Independence  Avenue  Windhoek.  Namibia 
and 

65-75th  Street  Denmyr  Building  2104  Linden, 
South  Africa 
and 

Karl  Cording,  c/o  A.  Rosenthal  (Pty)  Ltd.,  292 
Independence  Avenue,  Windhoek,  Nambia 
and 

A.  Rosenthal  (Cape)  (Pty)  Ltd.,  139 
Longmarket  Street,  Cape  Town,  South 
Africa 

and 

Ian  Ace,  c/o  A.  Rosenthal  (Cape)  (Pty)  Ltd., 
139  Longmarket  Street,  Cape  Town,  South 
Africa. 

and  all  their  successors,  assignees, 
officers,  partners,  representatives, 
agents,  and  employees,  hereby  are 
denied  all  privileges  of  participating, 
directly  or  indirectly,  in  any  manner  or 
capacity,  in  any  transaction  in  the 
United  States  or  abroad  involving  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States,  in 
whole  or  in  part,  and  subject  to  the 
Regulations,  Without  limiting  the 
generally  of  the  foregoing,  participation, 
either  in  the  United  States  or  abroad, 
shall  include  participation,  directly  or 
indirectly,  in  any  manner  or  capacity:  (i) 
As  a  party  or  as  a  representative  of  a 
party  to  any  export  license  application 
submitted  to  the  Department;  (ii)  in 
preparing  or  filing  with  the  Department 
any  export  license  application  or 
request  for  reexport  authorization,  or 
any  document  to  be  submitted 
therewith;  (iii)  in  obtaining  from  the 
Department  or  using  any  validated  or 
general  export  license,  reexport 
authorization  or  other  export  control 
document:  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing  of, 
in  whole  or  in  part,  any  commodities  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  and 


subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data. 

III.  After  notice  and  opportunity  for 
comment,  as  provided  in  §  780.3(c)  of 
the  Regulations,  any  person,  firm, 
corporation,  or  business  organization 
related  to  one  or  more  of  the 
respondents  by  affiliation,  ownership, 
control,  or  position  of  responsibility  or 
other  connection  in  the  conduct  of  trade 
or  related  services  may  also  be  subject 
to  the  provisions  of  this  Order. 

IV.  As  provided  in  §  787.12(a)  of  the 
Regulations,  without  prior  disclosure  of 
the  facts  to  and  specific  authorization  of 
the  Office  of  Export  Licensing,  in 
consultation  with  the  Office  of  Export 
Enforcement,  no  person  may,  directly  or 
indirectly,  in  any  manner  or  capacity:  (i) 
Apply  for,  obtain,  or  use  any  license. 
Shipper’s  Export  Declaration,  bill  of 
lading,  or  other  export  control  document 
relating  to  an  export  or  reexport  of 
commodities  or  technical  data  by,  to,  or 
for  another  person  then  subject  to  an 
order  revoking  or  denying  his  export 
privileges  or  then  excluded  from 
practice  before  the  Bureau  of  Export 
Administration;  or  (ii)  order,  buy, 
receive,  use,  sell,  deliver,  store,  dispose 
of,  forward,  transport,  finance,  or 
otherwise  service  or  participate  (a)  in 
any  transaction  which  may  involve  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States, 

(b)  in  any  reexport  thereof,  or  (c)  in  any 
other  transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
in,  directly  or  indirectly,  any  of  these 
transactions. 

V.  In  accordance  with  the  provisions 
of  §  788.19(e)  of  the  Regulations,  any 
respondent  may.  at  any  time,  appeal  this 
temporary  denial  order  by  filing  with  the 
Office  of  the  Administrative  Law  Judge, 
U.S.  Department  of  Commerce,  room  H- 
6716, 14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230,  a 
full  written  statement  in  support  of  the 
appeal. 

VI.  This  order  is  effective  immediately 
and  shall  remain  in  effect  for  180  days. 

VII.  In  accordance  with  the  provisions 
of  §  788.19(d)  of  the  Regulations,  the 
Department  may  seek  renewal  of  this 
temporary  denial  order  by  filing  a 
written  request  not  later  than  20  days 
before  the  expiration  date.  Any 
respondent  may  oppose  a  request  to 
renew  this  temporary  denial  order  by 
filing  a  written  submission  with  the 
Assistant  Secretary  for  Export 
Enforcement,  which  must  be  received 
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not  later  than  seven  days  before  the 
expiration  date  of  this  order. 

A  copy  of  this  order  shall  be  served 
on  each  respondent  and  this  order  shall 
be  published  in  the  Federal  Register. 

Dated:  March  19, 1992. 

Douglas  E.  Lavin, 

Acting  Assistant  Secretary  for  Export 
Enforcement 

[FR  Doc.  92-7008  Filed  3-25-92;  8:45  am] 

BILLING  CODE  3S10-0T-M 


Action  Affecting  Export  Privileges; 
Ahmed  Modarressi;  Order  Denying 
Permission  To  Apply  for  Or  Use  Export 
Licenses 

In  the  matter  of:  Ahmad  Modarressi 
number  11.  Oztu  Gap  04  Murettip  Sok 
findikzade,  Istanbul,  Turkey. 

On  November  7, 1988,  Ahmad 
Modarressi  was  convicted  in  the  United 
States  District  Court  for  Masachusetts  of 
violating  section  38  of  the  Arms  Export 
Control  Act  (currently  codified  at  22 
U.S.C.A.  2778  (1991))  (AECA). 

Section  11(h)  of  the  Export 
Adminstration  Act,  as  amended 
(currently  codified  at  50  U.S.C.A.  app. 
2401-2420  (1991))  (EAA),*  provides  that, 
at  the  discretion  of  the  Secretary  of 
Commerce,  *  no  person  convicted  of  a 
viloation  of  section  38  of  the  AECA.  or 
certain  other  provisions  of  the  United 
States  Code,  shall  be  eligible  to  apply 
for  or  use  any  export  license  issued 
pursuant  to,  or  provided  by,  the  EAA  or 
the  Export  Administration  Regulations 
(currently  codified  at  15  CFR  parts  768- 
799  (1991))  (the  Regulations),  for  a 
period  of  up  to  10  years  from  the  date  of 
the  conviction.  In  addition,  any  export 
license  issued  pursuant  to  the  EAA  in 
which  such  a  person  had  any  interest  at 
the  time  of  his  conviction  may  be 
revoked. 

Pursuant  to  §§  770.15  and  772.1(g)  of 
the  Regulations,  upon  notification  that  a 
person  has  been  convicted  of  violating 
section  38  of  the  AECA.  the  Director, 
Office  of  Export  Licensing,  in 
consultation  with  the  Director,  Office  of 
Export  Enforcement,  shall  determine 
whether  to  deny  that  person  permission 
to  apply  for  or  use  any  export  license 
issued  pursuant  to,  or  provided  by,  the 
EAA  and  the  Regulations  and  shall  also 


'  The  EAA  expired  on  September  30, 1990. 
Executive  Order  12730  (55  FR  40373,  October  2. 

1990)  continued  the  Regulations  in  effect  under  the 
International  Emergency  Economic  Powers  Act  (50 
U.S.C.A.  1701-1706  (1991)). 

^  Pursuant  to  appropriate  delegations  of  authority 
that  are  reflected  in  the  Regulations,  the  Director, 
Office  of  Export  Licensing,  in  consultation  with  the 
Director,  Office  of  Export  Enforcement,  exercises 
the  authority  granted  to  the  Secretary  by  section 
11(h)  of  the  EAA. 


determine  whether  to  revoke  any  export 
license  previously  issued  to  such  a 
person.  Having  received  notice  of 
Modarressi’s  conviction  for  violating 
Section  38  of  the  AECA.  and  following 
consultations  with  the  Director,  Office 
of  Export  Enforcement,  I  have  decided 
to  deny  Modarressi  permission  to  apply 
for  or  use  any  export  license,  including 
any  general  license,  issued  pursuant  to, 
or  provided  by,  the  EAA  and  the 
Regulations,  for  a  period  of  10  years 
from  the  date  of  his  conviction.  The  10- 
year  period  ends  on  November  7, 1998. 1 
have  also  decided  to  revoke  all  export 
licenses  issued  pursuant  to  the  EAA  in 
which  Modarressi  had  an  interest  at  the 
time  of  his  conviction. 

Accordingly,  it  is  hereby  Ordered. 

I.  All  outstanding  individual  validated 
licenses  in  which  Modarressi  appears  or 
participates,  in  any  manner  or  capacity, 
are  hereby  revoked  and  shall  be 
returned  forthwith  to  the  Office  of 
Licensing  for  cancellation.  Further,  all  of 
Modarressi's  privileges  of  participating, 
in  any  manner  or  capacity,  in  any 
special  licensing  procedure,  including, 
but  not  limited  to,  distribution  licenses, 
are  hereby  revoked. 

II.  Until  November  7, 1998,  Ahmad 
Modarressi,  Number  11,  Oztu  Gap,  04 
Murettip  Sok,  Findikzade,  Istanbul, 
Turkey,  hereby  is  denied  all  privileges  of 
participating,  directly  or  indirectly,  in 
any  manner  or  capacity,  in  any 
transaction  in  the  United  States  or 
abroad  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  in 
whole  or  in  part,  and  subject  to  the 
Regulations.  Without  limiting  the 
generality  of  the  foregoing,  participation, 
either  in  the  United  States  or  abroad, 
shall  include  participation,  directly  or 
indirectly,  in  any  manner  or  capaicity: 

(i)  As  a  party  or  as  a  representative  of  a 
party  to  any  export  license  application 
submitted  to  the  Department;  (ii)  in 
preparing  or  filing  with  the  Department 
any  export  license  application  or 
request  for  reexport  authorization,  or 
any  document  to  be  submitted 
therewith:  (iii)  in  obtaining  from  the 
Department  or  using  any  validated  or 
general  export  license,  reexport 
authorization,  or  other  export  control 
document;  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering  buying  selling, 
delivering,  storing,  using,  or  disposing  of, 
in  whole  or  in  part,  any  commodities  or 
technical  data  exported  or  to  be 
exported  from  the  United  States  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarcling,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data. 


III.  After  notice  and  opportunity  for 
comment  as  provided  in  §  770.15(h)  of 
the  Regulations,  any  person,  Firm, 
corporation,  or  business  organization 
related  to  Modarressi  by  affiliation, 
ownership,  control,  or  position  of 
responsibility  in  the  conduct  of  trade  or 
related  services  may  also  be  subject  to 
the  provisions  of  this  Order. 

IV.  As  provided  in  §  787.12(a)  of  the 
Regulations,  without  prior  disclosure  of 
the  facts  to  and  speciHc  authorization  of 
the  Office  of  Licensing,  in  consultation 
with  the  Office  of  Export  Enforcement, 
no  person  may  directly  or  indirectly,  in 
any  manner  or  capacity:  (i)  Apply  for, 
obtain,  or  use  any  license.  Shipper's 
Export  Declaration,  bill  of  lading,  or 
other  export  control  document  relating 
to  an  export  or  reexport  of  commodities 
or  technical  data  by,  to.  or  for  another 
person  then  subject  to  an  order  revoking 
or  denying  his  export  privileges  or  then 
excluded  from  practice  before  the 
Bureau  of  Export  Administration;  or  (ii) 
order,  buy,  receive,  use.  sell,  deliver, 
store,  dispose  of,  forward,  transport, 
finance,  or  otherwise  service  or 
participate:  (a)  In  any  transaction  which 
may  involve  any  comodity  or  technical 
data  exported  or  to  be  exported  from  the 
United  States:  (b)  in  any  reexport 
thereof;  or  (c)  in  any  other  transaction 
which  is  subject  to  the  Export 
Adminstration  Regulations,  if  the  person 
denied  export  privileges  may  obtain  any 
benefit  or  have  any  interest  in.  directly 
or  indirectly,  any  of  these  transactions. 

V.  This  Order  is  effective  immediately 
and  shall  remain  in  effect  until 
November  7, 1998. 

VI.  A  copy  of  this  Order  shall  be 
deliverd  to  Modarressi.  This  order  shall 
be  published  in  the  Federal  Register. 

Dated:  March  17, 1992. 

Iain  S.  Baird, 

Director.  Office  of  Export  Licensing. 

[FR  Doc.  92-7010  Filed  3-25-92:  8:45  am) 
BILLING  CODE  35tO-OT-M 


International  Trade  Administration 

[C-570-817J 

Rescission  of  Initiation  of 
Countervailing  Duty  Investigation  and 
Dismissal  of  Petition:  Chrome-Plated 
Lug  Nuts  and  Wheel  Locks  From  the 
People’s  Republic  of  China  (“PRC”) 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  March  26. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  L  Hager  or  Paulo  F.  Mendes. 
Investigations,  Import  Administration, 
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International  Trade  Administration,  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20230;  telephone  (202) 
377-5055  or  377-5050,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Rescission  of  Initiation 

Based  on  the  Department's  findings  in 
the  March  20, 1992,  Redetermination  on 
Remand  of  Final  Antidumping  Duty 
Investigation  Pursuant  to  Court  Remand: 
Chrome-Plated  Lug  Nuts  from  the 
People’s  Republic  of  China  (“PRC") 

(“Lug  Nuts  Redeterminalion"),  we 
determine  that  the  PRC  chrome-plated 
lug  nuts  and  wheel  locks  (“lug  nuts”) 
industry  is  not  market-oriented  and, 
therefore,  our  initiation  of  this 
countervailing  duty  investigation  is 
being  rescinded  and  the  proceeding 
terminated. 

Case  History 

Since  the  publication  of  our  notice  of 
initiation  (57  FR  877,  Januai^  9, 1992), 
the  Department  presented  its 
questionnaire  to  the  Government  of  the 
PRC  on  January  28, 1992. 

Scope  of  Investigation 

The  merchandise  that  was  covered  by 
this  investigation  consisted  of  chrome- 
plated  lug  nuts  and  wheel  locks  from  the 
PRC,  as  defined  in  the  “Scope  of 
Investigation"  section  of  our  notice  of 
initiation  (57  FR  877,  January  9, 1992). 

The  PRC  Lug  Nuts  Industry 

In  Preliminary  Determination  of  Sales 
at  Less  than  Fair  Value:  Sulfanilic  Acid 
from  the  People’s  Republic  of  China  (57 
FR  9409,  9411,  March  18. 1992),  the 
Department  articulated  its  criteria  for 
determining  whether  a  market-oriented 
industry  exists  in  an  economy  which 
will  otherwise  be  considered  nonmarket: 

•  For  merchandise  under  investigation, 
there  must  be  virtually  no  government 
involvement  in  setting  prices  or  amounts  to 
be  produced.  For  example,  state-required 
production  or  allocation  of  production  of  the 
merchandise,  whether  for  export  or  domestic 
consumption  in  the  nonmarket  economy 
country,  would  be  an  almost  insuperable 
barrier  to  finding  a  market-oriented  industry. 

•  The  industry  producing  the  merchandise 
under  investigation  should  be  characterized 
by  private  or  collective  ownership.  There 
may  be  state-owned  enterprises  in  the 
industry  but  substantial  state  ownership 
would  weigh  heavily  against  finding  a 
market-oriented  industry. 

•  Market-determined  prices  must  be  paid 
for  all  significant  inputs,  whether  material  or 
non-material  [e.g.,  labor  and  overhead),  and 
for  an  all  but  insignificant  proportion  of  all 
the  inputs  accounting  for  the  total  value  of 
the  merchandise  under  investigation.  For 
example,  an  input  price  will  not  be 
considered  market-determined  if  the 


producers  of  the  merchandise  under 
investigation  pay  a  state-set  price  for  the 
input  or  if  the  input  is  supplied  to  the 
producers  at  government  direction.  Moreover, 
if  there  is  any  state-required  production  in 
the  industry  producing  the  input,  the  share  of 
state-required  production  must  be 
insignificant. 

If  these  conditions  are  not  met,  the 
producers  of  the  merchandise  under 
investigation  will  be  treated  as 
nonmarket  economy  producers  and  the 
countervailing  duty  law  may  not  be 
applied.  See  also,  the  soon  to  be 
published  Preliminary  Negative 
Countervailing  Duty  Determinations: 
Oscillating  and  Ceiling  Fans  from  the 
PRC  (signed  on  March  13, 1992). 

In  the  Lug  Nuts  Redetermination,  we 
applied  these  criteria  to  the  PRC 
chrome-plated  lug  nut  industry  and 
found  that  a  significant  input  [i.e.,  steel) 
is  not  purchased  at  a  market-determined 
price  because  of  the  extent  of  state- 
required  production  of  that  input.  During 
the  antidumping  investigation,  we 
verified  the  factual  premises  to  this 
finding.  Therefore,  the  third  criteria  for 
finding  a  market-oriented  industry  was 
not  met. 

Consistent  with  the  Lug  Nuts 
Redetermination,  we  determine  that  the 
PRC  producers  of  lug  nuts  are 
nonmarket  economy  producers  to  which 
the  countervailing  duty  law  cannot  be 
applied.  See  Georgetown  Steel  Corp.  v. 
United  States,  801  F.2d  1308  (Fed.  Cir. 
1986).  Accordingly,  we  are  rescinding 
our  initiation  of  the  countervailing  duty 
investigation  of  lug  nuts  from  the  PRC. 

This  determination  is  published 
pursuant  to  section  702(c)(3)  of  the  Tariff 
Act  of  1930,  as  amended,  and  19  CFR 
355.13(c). 

Dated:  March  20, 1992. 

Alan  M.  Dunn, 

Assistant  Secretary  for  Import 
A  dministration. 

JFR  Doc.  92-7041  Filed  3-25-92;  8:45  amj 
BILUNG  CODE  3510-OS-M 


[C-351-0621 

Pig  Iron  From  Brazil;  Final  Results  of 
Countervailing  Duty  Administrative 
Review 

agency:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 

SUMMARY:  On  January  28, 1992,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 


on  pig  iron  from  Brazil.  We  have  now 
completed  this  review  and  determine 
the  net  subsidy  to  be  0.06  percent  ad 
valorem  for  all  firms  for  the  period 
January  1. 1990  through  December  31. 
1990.  In  accordance  with  19  CFR  355.7, 
any  rate  less  than  0.50  percent  ad 
valorem  is  de  minimis. 

EFFECTIVE  DATE:  March  26. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dana  Mermelstein  or  Maria  MacKay, 
Office  of  Countervailing  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230;  telephone;  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 
Background 

On  January  28, 1992,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  (56  FR 
64763)  the  preliminary  results  of  its 
administrative  review  of  the 
countervailing  duty  order  on  pig  iron 
from  Brazil  (45  FR  23045;  April  4, 1980). 
The  Department  has  now  completed  this 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  from  Brazil  of  pig  iron  of 
basic,  malleable,  and  low  phosphorous 
grades.  During  the  review  period,  such 
merchandise  was  classifiable  under  item 
numbers  7201.10.00,  7201.30.00,  and 
7206.10.00  of  the  Harmonized  Tariff 
Schedule  (HTS).  The  HTS  item  numbers 
are  provided  for  convenience  and 
Customs  purposes.  The  written 
description  remains  dispositive.  The 
review  covers  the  period  January  1, 1990 
through  December  31, 1990  and  seven 
programs;  (1)  Income  Tax  Reduction  for 
Export  Earnings:  (2)  CACEX  preferential 
Working  Capital  Financing  for  Exports; 
(3)  FINEX  preferential  financing;  (4)  EST 
preferential  financing;  (5)  EGF 
preferential  financing;  (6)  BEFIEX 
Reduction  of  Taxes  and  Import  Duties: 
and  (7)  FINER  Preferential  financing. 
Nineteen  companies  produced  and 
exported  the  subject  merchandise  to  the 
United  States  during  the  review  period. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  the  net  subsidy  to  be  0.06 
percent  ad  valorem  for  all  firms  for  the 
period  January  1, 1990  through 
December  31, 1990.  In  accordance  with 
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19  CFR  355.7,  any  rate  less  than  0.50 
percent  ad  valorem  is  de  minimis. 

Therefore,  the  Department  will 
instruct  the  Customs  Service  to 
liquidate,  without  regard  to 
countervailing  duties,  shipments  of  this 
merchandise  from  Brazil  exported  on  or 
after  January  1, 1990  and  on  or  before 
December  31, 1990.  The  Department  will 
also  instruct  the  Customs  Service  to 
waive  the  collection  of  cash  deposits  of 
estimated  countervailing  duties  on  all 
shipments  of  the  subject  merchandise 
from  Brazil  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  355.22. 

Dated:  March  19. 1992. 

Marjorie  A.  Chorlins, 

Acting  Assistant  Secretary  for  Import 
Administration. 

JFR  Doc.  92-7042  Filed  3-25-92:  8:45  am) 

BILUNQ  CODE  3S10-OS-M 


U.S.  Geological  Survey;  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 

Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Public  Law  89- 
651,  80  Stat.  897;  15  CFR  301).  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5  p.m.  in  room  4211,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington. 
DC. 

Docket  Number:  91-179.  Applicant: 
U.S.  Geological  Survey,  Menlo  Park,  CA 
94025.  Instrument:  Electronics  for 
Hydrogen-Water  Equilibrium  Device 
and  Auto  Freezing  Microvolume  Inlet 
System.  Manufacturer:  Finnigan  MAT, 
Germany.  Intended  Use:  See  notice  at  57 
FR  400,  January  6, 1992. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  This  is  a  compatible  accessory 
for  an  instrument  previously  imported 
for  the  use  of  the  applicant.  The 
instrument  and  accessory  were  made  by 
the  same  manufacturer.  The  accessory  is 
pertinent  to  the  intended  uses  and  we 
know  of  no  comparable  domestic 
accessory. 


We  know  of  no  domestic  accessory 
which  can  be  readily  adapted  to  the 
instrument. 

Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff 
(FR  Doc.  92-7043  Filed  3-25-92;  8:45  am) 
BILLING  CODE  3510-DS-M 


University  of  Illinois  at  Urbana- 
Champaign,  et  al.;  Consolidated 
Decision  on  Applications  for  Duty-Free 
Entry  of  Scientific  Instruments 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966 
(Public  Law  89-651,  80  Stat.  897;  15  CFR 
part  301).  Related  records  can  be  viewed 
between  8:30  a.m.  and  5  p.m.  in  Room 
4211,  U.S.  Department  of  Commerce, 

14th  and  Constitution  Avenue,  NW., 
Washington,  DC. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  91-185.  Applicant: 
University  of  Illinois  at  Urbana- 
Champaign,  Urbana,  IL  61801. 
Instrument:  Mass  Spectrometer,  Model 
IMS-5F.  Manufacturer:  Cameca,  France. 
Intended  Use:  See  notice  at  57  FR  1725, 
January  15, 1992.  Reasons:  The  foreign 
instrument  provides:  (1)  A  double¬ 
focussing  magnetic  sector  for 
microbeam  imaging  at  submicrometer 
resolution,  (2)  mass  resolution  to  20,000 
and  (3)  both  oxygen  and  cesium  ion 
guns.  Advice  Received  From:  National 
Institutes  of  Health,  February  20, 1992. 

Docket  Number:  91-187.  Applicant: 
The  Pennsylvania  State  University, 
University  Park.  PA  16802-4801. 
Instrument:  CCD  Microscope  System. 
Manufacturer:  Japan  High  Tech  Co., 
Ltd.,  Japan.  Intended  Use:  See  notice  at 
57  FR  1725,  January  15, 1992.  Reasons: 
The  foreign  instrument  provides:  (1)  A 
stage-mounted  chamber  which  can  cool 
or  heat  specimens  from  —  185°C  to 
1500°C  at  a  precisely  controlled  rate 
(0.1°C/minute  to  90°C/minute)  and  (2)  a 
high  resolution  CCD  image  for 
photographing  or  videotaping  specimen 
changes.  Advice  Received  From: 
National  Institute  of  Standards  and 
Technology,  February  24, 1992. 

The  National  Institutes  of  Health  and 
National  Institute  of  Standards  and 
Technology  advise  that  (1)  the 
capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  they  know  of  no 


domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  either  of  the  foreign 
instruments. 

Frank  W.  Creel, 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc.  92-7044  Filed  3-25-92;  8:45  am) 
BILLING  CODE  3S10-OS-M 


National  Institute  of  Standards  and 
Technology 

(Docket  No.  920364-2064] 

National  Voluntary  Laboratory 
Accreditation  Program 

agency:  National  Institute  of  Standards 
and  Technology,  Commerce. 

ACTION:  Notice  of  Change — NVLAP 
Thermal  Insulation  Materials  (TIM) 
Testing  Program. 

SUMMARY:  The  National  Voluntary 
Laboratory  Accreditation  Program 
(NVLAP).  National  Institute  of 
Standards  and  Technology  (NIST) 
announces  that  the  Thermal  Insulation 
Materials  Testing  Program  (TIM)  is 
changed  to  the  Thermal  Insulation  and 
Building  Envelope  Materials  Testing 
Program  (TIB).  The  scope  of  the 
laboratory  accreditation  program  is 
revised  to  include  testing  products  and 
materials  that  affect  the  thermal 
integrity,  energy  performance,  and 
quality  of  building  envelopes.  The  test 
methods  in  the  expanded  program  will 
apply  to  testing  of  Thermal  Insulation 
Materials,  Fenestration  Products 
(Windows  and  Doors),  Building  Seals 
and  Sealants  and  other  appropriate 
materials  that  comprise  the  building 
envelope. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  Galowin,  Program.  Manager, 
National  Voluntary  Laboratory 
Accreditation  Program,  national 
Institute  of  Standards  and  Technology, 
Building  411,  A146.  Gaithersburg.  MD 
20899,  (301)  975-4022. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  notice  is  issued  in  accordance 
with  §§  7.2  and  7.18  of  the  NVLAP 
procedures  (15  CFR.  part  7).  The 
Thermal  Insulation  Materials  Testing 
Program  (TIM)  was  established  in  1979 
at  the  request  of  three  private  sector 
thermal  insulation  trade  associations. 
The  purpose  of  the  program  was  to 
develop  a  list  of  accredited  laboratories 
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that  produce  reliable  thermal  insulation 
test  data.  The  Thermal  Insulation 
Materials  Testing  Program  was  the  first 
of  the  NVLAP  Laboratory  Accreditation 
Programs. 

The  scope  of  the  TIM  program  was  to 
provide  consumers  with  reliable  data  on 
the  ability  of  thermal  products  to  resist 
heat  flow.  The  efficient  use  of  these 
materials  contributes  to  the  nation's 
need  to  conserve  energy  consumed  in 
heating  and  cooling  buildings;  the  added 
products  and  materials  augment  that 
goal. 

Need  for  Change 

One  of  the  continuing  goals  of  NVLAP 
is  to  streamline  the  program  where 
possible  to  increase  efficiency  and 
reduce  costs  and  be  responsive  to  its 
laboratory  constituency.  NVLAP,  also, 
aims  to  carry  out  its  program  to  be 
compatible  with  and  recognized  by 
domestic,  foreign,  and  international 
systems  for  laboratory  accreditation  so 
as  to  enhance  the  universal  acceptance 
of  test  data  produced  by  NVLAP- 
accredited  laboratories.  As  Federal, 
state  and  local  governments  pass 
legislation  requiring  buildings  to  be 
more  energy-efficient,  the  performance 
of  the  entire  building  envelope  becomes 
more  important.  Building  owners, 
architects  and  heating  and  cooling 
engineers  need  to  know  the  energy 
performance  of  the  entire  building 
envelope,  including  thermal  insulation, 
fenestration  elements  (windows  and 
doors),  building  seals  and  sealants,  and 
other  appropriate  materials,  to 
determine  the  thermal  integrity,  energy 
efficiency  and  quality  of  the  building 
envelope. 

The  purpose  of  the  Thermal  Insulation 
Materials  Laboratory  Accreditation 
program,  when  established  in  1979,  was 
to  provide  consumers  with  reliable  data 
on  the  ability  of  thermal  insulation  to 
resist  heat  flow.  The  initial  program 
encompassed  specific  tests  on  materials 
such  as:  batts,  blankets,  loose  fill  and 
pre-formed  board  thermal  insulations. 

The  request  to  add  the  testing  of 
fenestration  products  (windows  and 
doors)  to  the  NVLAP  accreditation  was 
submitted  by  a  NVLAP  accredited 
independent  testing  laboratory, 

Warnock  Hersey  International,  Inc.  The 
request  initially  suggested  the  window 
and  door  program  be  included  in  the 
NVLAP  Commercial  Products  Testing 
Program.  After  discussion  with  NVLAP, 
the  requestor  agreed  that  the  program  to 
test  window  and  door  products  is  to 
include  data  on  the  thermal  performance 
and  quality  of  the  installed  products. 
Therefore,  the  request  was  changed  to 
bring  the  fenestration  testing  program 
into  the  Thermal  Insulation  Materials 


Program  and  to  expand  the  program  to 
include  other  building  envelope 
materials.  Also,  Building  Seals  and 
Sealants  will  be  included  in  TIB 
(previously  only  in  the  Commercial 
deducts  Testing  Program  and  to  be 
continued  for  laboratory  interests  in  that 
program). 

The  requestor  submitted  the  following 
list  of  test  methods  for  which 
laboratories  may  apply  for  accreditation 
for  testing  fenestration  products: 

(NVLAP  Application  Test  Methods 
Codes  Ol/WOl— 01/W09  and  Ol/POl  & 
01/P02) 

Ol/WOl  ASTM  E283  Air  Leakage 
Rate — Windows,  Curtain  Walls  and 
Doors 

01/W02  ASTM  E330  Structural 
Performance  by  Uniform  Static  Air 
Pressure  Differential — Windows, 
Curtain  Walls  and  Doors 
01/W03  ASTM  E331  Water 
Penetration  by  Uniform  Static  Air 
Pressure  Difference — Windows, 
Curtain  Walls  and  Doors 
01/W04  ASTM  E424  Solar  Energy 
Transmittance  and  Reflectance — 
Sheet  Materials 

01/W05  ASTM  E546  Frost  Point  of 
Sealed  Insulating  Glass  Units 
01/W06  ASTM  E547  Water 
Penetration — Cyclic  Static  Air 
Pressure  Difference — Windows, 
Curtain  Walls  and  Doors 
01/W07  ASTM  E773  Durability  of 
Sealed  Insulating  Glass  Units 
01  /  W08  ASTM  C976  Thermal 
Performance  Calibrated  Hot  Box 
The  addition  of  ASTM  C976  'Thermal 
Performance  Calibrated  Hot  Box”  to  the 
expanded  TIM  Program  was 
recommended  by  Technical  Experts  who 
conduct  on-site  assessments  for  NVLAP, 
the  above  mentioned  laboratory,  and  by 
R.  G.  Miller  and  W.  P.  Goss  in  the  paper, 
"Hot  Box,  Instrumentation,  Calibration 
and  Error  Estimate-A  Survey”  presented 
at  the  ASTM  Committee  C-16  Second 
Symposium  on  Insulation  Materials: 
Testing  and  Applications,  October  10- 
12, 1991  in  Gatlinburg,  Tennessee. 

For  comprehensive  window 
programmatic  needs  the  list  of  methods 
will  also  include  the  new  standard 
ASTM  C1199  and  Computer 
Computational  Methods: 

01/W09  ASTM  C1199— 91— Test 
Method  for  Measuring  the  Steady 
State  Thermal  Transmittance  of 
Fenestration  Systems  Using  Hot  Box 
Methods 

01  /  POl  LBL  Report  25685  Window  3.1 
A  PC  Program  for  Analyzing  Window 
Thermal  Performance 
01/P02  Frame  2.2  (Carpenter.  S.  & 
McGowan,  A.G.,  Waterloo.  Ontario, 
Canada) 


The  test  methods  of  C976  and  C236 
"Steady  State  Thermal  Performance  of 
Building  Assemblies  by  Means  of  a 
Guarded  Hot  Box”  (already  in  the  TIM 
program)  in  the  expanded  program  are 
referenced  for  application  to  window 
testing. 

The  National  Research  Council  of 
Canada  (NRC),  Canadian  Construction 
Materials  Centre  (CCMC)  has  under 
consideration  a  policy  statement  as  a 
guideline  for  recognition  of  only  NVLAP 
accredited  laboratories  for  particular 
tests  under  the  NIST/NVLAP — 
Canadian  Standards  Association  bi¬ 
lateral  agreement.  The  CCMC  has 
indicated  (in  discussions)  their  strong 
interest  in  the  fenestration  products 
addition  to  the  Thermal  Insulation 
Program. 

The  National  Fenestration  Research 
Council  (NFRC)  is  developing  a 
certification,  rating  and  labeling 
program  for  window  and  door  products 
that  may  include  test  standards  and 
methods  for  accreditation  as  it  relates  to 
certification  to  meet  their  requirements 
for  energy  ratings  and  labeling. 

Recognition  of  NVLAP  accreditation 
in  support  of,  and  in  collaboration  with, 
NFRC  programs  has  been  proposed. 

Fenestration  products  (windows  and 
doors)  are  parts  of  the  building 
envelope;  those  components  contribute 
to  the  energy-efficient  performance  of 
buildings  and  provide  resistance  to 
external  variable  conditions.  This 
announcement  provides  for  testing 
laboratories  to  apply  for  accreditation 
for  testing  thermal  insulation  materials, 
fenestration  products  (windows  and 
doors),  building  seals  and  sealants, 
under  the  Thermal  Insulation  and 
Building  Envelope  Materials  Testing 
Program.  Other  appropriate  fields  and 
test  methods  for  building  envelope 
parameters  and  performance  of 
materials  may  be  requested  and  added 
to  the  Program  following  NVLAP 
Procedures  through  letter  submittals. 

Dated;  March  20, 1992. 

John  W.  Lyons, 

Director. 

[FR  Doc.  92-7039  Filed  3-25-92;  8:45  am) 
BILLING  CODE  3S10-13-M 


National  Oceanic  and  Atmospheric 
Administration 

Availability  of  Proposed  Environmental 
Assessment,  Request  for  Public 
Comments  and  Notice  of  Public 
Hearing 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Department  of  Commerce. 
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ACTION:  Notice  of  avaiiaUHty  of 
proposed  eovironmentai  assessment; 
request  for  public  comments  and.  notice 
of  public  hearing. 

SUMMARY:  The  National  Oceanic  and 
Atmospheric  Administration  announces 
the  availability  of  a  proposed 
Supplemental  Environmental 
Assessment  (SEA)  of  the  potential 
bioeffects  of  non-ionizing  radio 
frequency  radiation  (RFR)  g^ierated  by 
deployment  and  operation  of  Weather 
Surveillance  Radars  88  Doppler  {WSR- 
throughout  the  United  States  to 
support  the  National  Weather  Service 
modernization  program,  requests 
comment  on  the  proposed  SEA.  and 
gives  notice  of  a  public  hearing  to 
receive  comments  on  the  proposed  SEA. 
DATES:  Comments  are  requested  until 
May  26. 1992. 

A  public  hearing  shall  be  held  on 
April  21, 1992,  at  10  a.m. 

ADDRESSES:  Comment  should  be 
directed  to:  Mr.  David  Smiley  (SP0121), 
SEA  Coordinator  NOAA,  1325  East 
West  Highway,  room  15166,  Silver 
Spring,  MD  20910,  Attn: }.  Wargo. 

The  bearing  will  be  hedd  in  the 
Auditorium,  Herbert  C  Hoover  Building. 
14th  and  Constitution  Avenue, 
Washington.  DC 

FOR  FURTHER  INFORMATION  CONTACT: 

Inquiries  or  requests  for  copies  of  the 
proposed  SEA  should  be  directed  to:  Mr. 
David  Smiley  {SP0121).  SEA 
Coordinator  NOAA,  1325  East  West 
fiighway.  room  15166,  Silver  Spring.  MD 
20910,  301-713-1000.  Questions  on 
hearing  |Ht>cedures  should  be  directed  to 
the  Offi«  of  the  Administrative  Law 
Judge,  14th  Street  and  Constitution 
Avenue  NW-,  room  8716,  Washington. 
DC  20230,  202-377-3135. 

SUPPtCMCNTAitV  information:  In 
November  1984  a  Programmatic 
Environmental  impact  Statement  (PEIS) 
was  adopted  regarding  the  deployment 
and  operation  ^  the  WSR-B8D,  also 
known  as  Next  Generation  Weather 
Radars  (NEXRADsJ  being  developed 
jointly  by  the  Departments  of 
Commerce.  Defease  and  Transportation. 
After  public  review,  the  PEIS  concluded 
that  deployment  and  opieration  of  the 
NEXRADs  throu^out  the  United  States 
would  have  no  significant  adverse 
environmental  or  health  impacts. 

A  proposed  SEA  has  been  drafted  to 
update  that  portion  of  the  PEIS  dealing 
with  the  potential  bioeffects  of  WSR- 
88D.  The  proposed  SEA  takes  into 
account  studies  conducted  since  1984  on 
the  potential  bioeffects  of  RFR  and  the 
specific  energy  characteristics  of  WSSL^ 
68D.  The  proposed  SEA  confirms  that 
there  will  be  no  significant  impacts. 


On  Apdl  21. 1992,  at  10  a.m.  there  will 
be  an  informal  hearing  to  receive 
comments  on  the  proposed  SEA.  This 
hearing  will  be  held  in  the  Auditorhun  of 
the  Herbert  C.  Hoover  Building, 
Department  of  Commerce,  14th  St.  and 
Constitution  Avenue  NW.,  Washington. 
DC.  The  hearing  wiH  continue  until  all 
persons  desiring  to  be  heard  have  had 
an  opportunity  to  present  their  views. 
The  hearing  will  be  conducted  by  a 
member  of  the  Department  of  Commerce 
Office  of  The  Administrative  Law  Judge, 
who  shall  make  all  rulings  appropriate 
for  the  expeditious  conduct  of  the 
proceedings  for  insuring  a  fair 
opportunity  for  ail  interested  persons  to 
be  heeird.  A  verbatim  transcript  of  the 
hearing  shall  be  prepared  and 
considered  along  with  public  comments 
timely  submitted. 

Persons  desiring  to  comment  in 
writing  on  the  proposed  SEA  should 
send  comments  to  the  address  indicated 
above  to  be  received  on  or  before  the 
date  Indicated  above. 

After  taking  into  account  written 
comments  and  comments  received  at  the 
hearing,  the  final  version  of  the  SEA  will 
be  prepared. 

Dated:  March  2a  1992. 

Maik  A.  McQoy. 

Deputy  Program  Man(^er,  NEXRAD  Joint 
System  Program  O^ioe. 

(FR  Doc.  92-6958  Piled  3-20-92:  5:08  pm) 
BILUNQ  CODE  SSIO-IS-W 


Gulf  of  Mexico  Fishery  Management 
CouncH;  Public  Meeting 

AGENCY:  Nafionat  Marine  Fi^>mie8 
Service.  NOAA.  Commerce. 

The  Gulf  of  Mexico  Rshery 
Management  Council's  Law 
Enforcement  Advisory  Panel  (LEAP)  will 
meet  on  April  8, 1992,  from  1  p.m.  until  5 
p.m.,  at  the  Royal  d’Iberville  Hotel.  1980 
Beach  Boulevard.  U.S.  Highway  90, 
Biloxi.  MS. 

The  LEAP  wiH  review  the  following: 
(1)  The  Coastal  Migratory  Pelagics 
Amendment  #6.  {2)  the  Shrimp 
Amendment  #6;  (3)  the  Texas  Closure 
Recommendation;  and  (4)  Red  Snapper 
enforcement  problems. 

For  more  Information  contact  Wayne 
E.  Swingle,  Executive  Director.  Gulf  of 
Mexico  Fisheiy  Management  Council, 
5401  West  Kennedy  Boulevard,  suite 
•81,  Tampa.  FL;  telephone:  (813)  228- 
2615. 


Dated;  March  20. 1992. 

David  S.  Crestin. 

Deputy  Director.  Office  of  Fisheries 
Conservation  and  Management  National 
Marine  Fisheries  Service. 

|FR  Doc.  92-6959  Filed  3-25-92:  8:45  am) 

BHJJNQ  CODE  3510-22-M 


Natloiial  Technicai  information 
Servico 

Govemment-Oumsd  inventions; 
Availability  for  Licensing 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development 
Foreign  patents  are  filed  on  sdected 
inventions  to  extend  market  coverage 
for  U.S.  companies  and  may  also  be 
available  for  licensing. 

Licensing  information  may  be 
obtained  hy  writing  to:  National 
Technical  Information  Service,  Center 
for  Utilization  of  Federal  Technology — 
Patent  Licensing,  U.S.  Department  of 
Commerce.  P.O.  Box  1423,  Springfield. 
Virginia  22151  or  by  telephoning  (703) 
487-4732.  All  patent  applications  may  be 
purchased,  specifying  the  serial  number 
listed  below,  by  writing  NTIS,  5285  Port 
Royal  Road  ^>ringfield  Virgiiiia  22161 
or  by  telephoning  the  NTIS  Sales  Desk 
at  (703)  487-4650.  Issued  patents  may  be 
obtained  from  the  Commissioner  of 
Patents,  U.S.  Patent  and  Trademark 
Office.  Washington.  DC  20231. 

Please  cite  the  number  and  title  of 
inventions  of  interest. 

Douglas  J.  Caanpkm. 

Patent  Licensing  Specialist  Center  for  the 
Utilization  of  F^eral  Technology. 

Department  of  Health  and  Human 
Services 

7-504,306  {U.S.  5.073.486)  Assay  for 
Mycoplasma  Fermentans 
7-52»Xm  (U.S.  S.044,383)  Waste  Gas 
Released  During  Surgical  Activity 
(Adsorption  System  for  Scavenging 
Anesthetic  Agents) 

7-541,032  (U5. 5,0864)72)  Treatment  of 
Mood  Disorders  with  Functional 
Antagonists  of  the  Glycine/NMDA 
Receptor  Complex 

7-590.443  (U.S,  5.075.228)  Recombinant 
Clones  of  Chlamydia  Trachomatis 
Lipopolysaccharide 
7-667.170  Polysaccharide-Protein 
Conjugates 

7-668.298  The  TRK  Typosine  Kinase 
Receptor  is  the  Physiological  Receptor 
for  Nerve  Growth  Factor 
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7-677,429  Pharmaceutical 
Compositions  and  Methods  for 
Preventing  Skin  Tumor  Formation  and 
Causing  Regression  of  Existing 
Tumors 

7-742,750  CD4-(-,  Latently  HIV-1 - 
Infected  Hematopoietic  Progenitor 
Cells 

Department  of  Agriculture 

7-365,226  (U.S.  5,023,174)  Recombinant 
Brucella  Abortus  Gene  Expressing 
Immunogenic  Protein 
7-563,170  (U.S.  5,089,701) 
Nondestructive  Measurement  of 
Soluble  Solids  in  Fruits  Having  a  Rind 
or  Skin 

7-619,237  (U.S.  5,083,975)  Method  for 
Reducing  Fecal  Leakage  and 
Contamination  During  Meat  and 
Poultry  Processing 
7-785,375  Production  of 
Eicosapentaenoic  Acid  From 
Filamentous  Fungi  Utilizing  Lactose  as 
a  Primary  Carbon  Source 
7-790,042  Process  for  the  Preparation 
of  Ketones  and  Novel  Insecticides 
Produced  Therefrom 
7-807,333  Use  of  Native  Aspergillus 
Flavus  Strain  to  Prevent  Aflatoxin 
Contamination 

7-807,334  Attached  Growth  Biological 
Reactor 

7-822,505  Probiotic  for  Control  of 
Salmonella 

7-826,750  Sex  Attractant  for  the  Mint 
Root  Borer 

(FR  Doc.  92-7013  Filed  3-25-92:  8:45  am) 
BILLING  CODE  3510-04-M 

Patent  and  Trademark  Office 

Advisory  Commission  on  Patent  Law 
Reform;  Meeting 

agency:  Patent  and  Trademark  Office, 
Commerce. 

action:  Notice  of  meeting. 

SUMMARY:  The  Commission  was 
chartered  on  August  15, 1990,  to  advise 
the  Secretary  of  Commerce  on  the  state 
of,  and  need  for,  any  reform  in  the 
United  States  patent  system,  as  well  as 
the  need  for  any  changes  in  the  U.S. 
laws  relating  to  the  enforcement  and  the 
licensing  of  U.S.  patents.  This  meeting 
will,  provide  an  opportunity  for  a 
discussion  of  the  findings  and  draft  final 
report  of  the  Advisory  Commission. 
dates:  The  Advisory  Commission  on 
Patent  Law  Reform  will  meet  on  April 
27. 1992,  from  9  a.m.  to  5:30  p.m. 

PLACE:  Crystal  Park  Three,  Eleventh 
Floor,  2131  Crystal  Drive,  Arlington, 
Virginia  22202. 

MATTERS  TO  BE  CONSIDERED:  1. 

Presentation  and  discussion  of  the  draft 
report  of  the  Advisory  Commission. 


2.  Set  administrative  agenda  for 
further  Advisory  Commission 
proceedings  and  report  preparation. 
BACKGROUND:  As  part  of  its  goal  of 
providing  the  Secretary  of  Commerce 
with  an  assessment  of  the  United  States 
patent  system,  the  Advisory 
Commission  has  been  studying  an 
agenda  of  fourteen  issues.  The 
Commission  has  sought  public  input  on 
the  issues  through  an  invitation  for 
public  comment  published  May  16, 1991 
(56  FR  22702),  and  received  a  substantial 
response.  During  the  last  meeting,  the 
four  Working  Groups  of  the  Advisory 
Commission  presented  draft  reports 
containing  their  initial  findings  and 
recommendations  on  the  fourteen  issues. 
Since  that  point,  the  outstanding  issues 
have  been  addressed,  and  the  findings 
and  recommendations  of  the  four  reports 
have  been  integrated  into  a  draft  final 
report.  The  current  meeting  will  provide 
an  opportunity  for  the  Advisory 
Commission  to  present  the  draft  final 
report,  and  to  hold  discussions  on  the 
findings  and  recommendations  therein. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  public 
observation.  Approximately  45  seats 
have  been  reserved  for  the  public  on  a 
first-come,  first-served  basis.  Efforts  will 
be  made  to  accommodate  all  requests 
for  attendance;  however,  to  ensure  that 
adequate  seating  will  be  available, 
parties  wishing  to  attend  should  request 
a  reservation  by  April  25, 1992. 
Reservations  for  attendance  should  be 
made  through  the  contact  person 
indicated  below.  If  time  permits,  the 
Chairperson  may  allow  oral  comments 
or  questions  from  the  public  attendees. 
Written  comments  and  suggestions  will 
be  accepted  before  or  after  the  meeting 
on  any  of  the  agenda  matters. 

FOR  FURTHER  INFORMATION  CONTACT: 
E.R.  Kazenske,  Executive  Assistant  to 
the  Commissioner,  Box  15,  Patent  and 
Trademark  Office,  Washington,  DC 
20231:  (703)  305-8600. 

Dated:  March  20. 1992. 

Harry  F.  Manbeck,  )r.. 

Assistant  Secretary  and  Commissioner  of 
Potents  and  Trademarks. 

(FR  Doc.  92-6956  Filed  3-25-92:  8:45  am) 
BILLING  CODE  3510- 16-M 

CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Commission  Agendas  and  Priorities; 
Public  Hearing 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Notice  of  public  hearing. 


SUMMARY:  The  Commission  will  conduct 
a  public  hearing  to  receive  views  from 
all  interested  parties  about  its  agenda 
and  priorities  for  Commission  attention 
during  fiscal  year  1994,  which  begins 
October  1, 1993.  Participation  by 
members  of  the  public  is  invited. 

Written  comments  and  oral 
presentations  concerning  the 
Commission’s  agenda  and  priorities  for 
Fiscal  year  1994  will  become  part  of  the 
public  record. 

DATES:  The  hearing  will  begin  at  10  a.m. 
on  April  28, 1992.  Written  comments  will 
be  accepted  until  April  21. 1992. 

Requests  from  members  of  the  public 
desiring  to  make  oral  presentations  must 
be  received  by  the  Office  of  the 
Secretary  not  later  than  April  14, 1992. 
Persons  desiring  to  make  oral 
presentations  at  this  hearing  must 
submit  a  written  text  or  summary  of 
their  presentations  not  later  than  April 
21. 1992. 

ADDRESSES:  The  hearing  will  be  in  room 
556  of  the  Westwood  Towers  Building, 
5401  Westbard  Avenue.  Bethesda. 
Maryland.  Written  comments,  requests 
to  make  oral  presentations,  and  texts  or 
summaries  of  oral  presentations  should 
be  captioned  "Agenda  and  Priorities” 
and  mailed  to  the  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207,  or 
delivered  to  that  office,  room  420,  5401 
Westbard  Avenue,  Bethesda,  Maryland. 
FOR  FURTHER  INFORMATION  CONTACT: 

For  information  about  the  hearing  or  to 
request  an  opportunity  to  make  an  oral 
presentation,  call  or  write  Sheldon  Butts, 
Deputy  Secretary,  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207;  telephone  (301)  504-0800;  telefax 
(301) 504-0127. 

SUPPLEMENTARY  INFORMATION:  Section 
4(j)  of  the  Consumer  Product  Safety  Act 
(CPSA)  (15  U.S.C.  2053(j))  requires  the 
Commission  to  establish  an  agenda  for 
action  under  the  laws  it  administers, 
and  priorities  for  action  at  least  30  days 
before  the  beginning  of  each  fiscal  year. 
Section  4(j)  of  the  CPSA  provides  further 
that  before  establishing  its  agenda  and 
priorities  for  action,  the  Commission 
shall  conduct  a  public  hearing  and 
provide  an  opportunity  for  the 
submission  of  comments. 

Selection  of  priorities  from  the 
Commission’s  agenda  of  projects  and 
programs  is  a  crucial  step  in  the 
development  of  the  Commission’s 
budget  for  each  fiscal  year.  The  Office 
of  Management  and  Budget  requires  all 
Federal  agencies  to  submit  their  budget 
requests  13  months  before  the  beginning 
of  each  fiscal  year.  The  Commission  is 
beginning  the  process  of  formulating  its 
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budget  request  for  fiscal  year  1994, 
which  begins  on  October  1. 1993. 

For  this  reason,  the  Commission  will 
conduct  a  public  hearing  on  April  28. 

1992,  to  receive  comments  from  the 
public  concerning  its  agenda  and 
priorities  for  fiscal  year  1994.  The 
Commissioners  desire  to  obtain  the- 
views  of  a  wide  range  of  interested 
persons  including  consumers: 
manufacturers,  importers,  distributors, 
and  retailers  of  consumer  products; 
members  of  the  academic  community: 
and  health  and  safety  officers  of  state 
and  local  governments. 

The  Commission  is  charged  by 
Congress  with  protection  of  the  public 
from  unreasonable  risks  of  injury 
associated  with  consumer  products.  The 
Commission  enforces  and  administers 
the  Consumer  Product  Safety  Act  (15 
U.S.C.  2051  et  seq.\,  the  Federal 
Hazardous  Substances  Act  (15  U.S.C. 
1261  et  seq.\,  the  Flammable  Fabrics  Act 
(15  U.S.C.  1191  et  seg.):  the  Poison 
Prevention  Packaging  Act  (15  U.S.C. 

1471  et  seg.):  and  the  Refrigerator  Safety 
Act  (15  U.S.C.  1211  et  seq.].  Standards 
and  regulations  issued  under  provisions 
of  those  statutes  are  codified  in  the 
Code  of  Federal  Regulations,  title  16. 
chapter  II. 

While  the  Commission  has  broad 
jurisdiction  over  products  used  by 
consumers  in  or  around  their  homes,  in 
schools,  in  recreation,  and  other 
settings,  its  staff  and  budget  are  limited. 
Section  4(j)  of  the  CPSA  expresses 
Congressional  direction  to  the 
Commission  to  establish  an  agenda  for 
action  each  fiscal  year  and  to  select 
from  that  agenda  a  limited  number  of 
projects  for  priority  attention. 

Commission  priorities  are  selected  in 
accordance  with  the  Commission 
statement  of  policy  governing 
establishment  of  priorities  codified  at  16 
CFR  1009.8.  That  policy  statement 
includes  the  following  factors  to  be 
considered  by  the  Commission  when 
selecting  its  priorities; 

1.  Frequency  and  severity  of  injuries 
associated  with  consumer  products. 

2.  Amenability  of  a  product  hazard  to 
injury  reduction  through  regulatioa 
information  and  education,  or  other 
action  by  the  Commission. 

3.  Likelihood  of  future  illness  ot  injury 
resulting  from  chronic  hazards  which 
may  be  associated  with  consumer 
products. 

4.  Costs  and  benefits  of  Commission 
action. 

5.  Unforeseen  nature  of  a  risk  of 
injury. 

6.  Vulnerability  of  chiklren.  the 
elderly,  or  persons  with  disabilities  to  a 
risk  of  injury. 


7.  Probability  of  expiosure  to  a  hazard 
associated  with  consumer  products. 

Persons  who  desire  to  make  oral 
presentations  at  the  hearing  on  April  28. 
1992,  should  call  or  write  Sheldon  Butts, 
Deputy  Secretary,  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207.  telephone  (301)  504-080a  telefax 
(301)  504-0127,  not  later  than  April  14, 
1992. 

Presentations  should  be  limited  to 
approximately  ten  minutes.  Persons 
desiring  to  make  presentations  must 
submit  the  written  text  or  a  summary  of 
their  presentations  to  the  Office  of  the 
Secretary  not  later  than  April  21, 1991. 
The  Commission  reserves  the  right  to 
impose  further  time  limitations  on  all 
presentations  and  further  restrictions  to 
avoid  duplication  of  presentations.  The 
hearing  will  begin  at  10  a.m.  on  April  28, 
1992,  and  will  conclude  the  same  day. 

Written  comments  on  the 
Commission's  agenda  and  priorities  for 
fiscal  year  1994,  should  be  received  in 
the  Office  of  the  Secretary  not  later  than 
April  21. 1992. 

Dated;  March  23. 1992. 

Sadye  E.  Ouns, 

Secretary.  Consumer  Product  Safety 
Commission. 

(FR  Doc.  92-7038  Filed  S-2&-92;  6:45  am] 
BILUNQ  CODE  63SS-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

DOD  Advisory  Panel  on  Streamlining 
and  Codifying  Acquisition 

AGENCY:  Defense  Systems  Management 
College. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Open  to  the  public  on  April  9, 
1992,  starting  at  8:30  ajn.  in  the  Office  of 
Technology  Assessment  (OTA) 
Conference  Center.  600  Pennsylvania 
Ave.,  SE..  Washington  DC.  The  panel 
will  hear  presentations/ 
recommendations  by  the  task  force  on 
its  review  of  the  lower  priority  laws,  and 
by  the  various  panel  working  groups  on 
the  statutes  they  have  reviewed  to  date. 

For  further  information  contact  Major 
Jean  Kopala  at  (703)  355-2665. 

Dated:  March  23, 1992. 

Linda  M.  Bynum, 

Alternative  OSD  Federal  Register  Liaison 
Officer,  Dqsartment  Defense. 

(FR  Doc.  92-7021  Filed  3-25-92;  8:45  am) 
Siumo  CODE  3S10-01-M 


Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title,  Applicable  Form  and 
Applicable  OMB  Control  Number: 
TRICARE  Program  Evaluation  Survey. 
Type  of  Request  New  Collection. 
Average  Burden  Hours/Minutes  Per 
Response:  40  minutes. 

Responses  Per  Respondent  2. 

Number  of  Respondents:  750. 

Annual  Burden  Hours:  1,000. 

Annual  Responses:  1,500. 

Needs  and  Uses:  The  TRICARE 
coordinated  care  program  will 
substantially  alter  the  delivery  of  health 
care  to  all  military  beneficiaries, 
including  retiree  dependents,  residing  in 
the  Tidewater  area  of  Virginia. 
Evaluation  of  TRICARE  requires  survey 
information  on  beneficiary  satisfaction, 
health  status,  access  to  care,  and  family 
background  because  DOD  does  not 
routinely  collect  this  information. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One  time  with  one  follow¬ 
up  survey. 

Respondent’s  Obligation:  Voluntary. 
OMB  Desk  Officer:  Mr.  foseph  F. 
Lackey. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Lackey  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DOD.  room 
3002,  New  Executive  Office  Building. 
Washington.  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
P.  Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  William  P.  ftarce.  WHS/ 
DIOR.  1215  Jefferson  Davis  Highway, 
suite  1204,  Ariington,  VA  22202-4302. 

Dated;  Mardi  23. 1992. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  92-7022  Filed  3-25-92: 845  am] 
BILUNO  CODE  3StO-«1-ti 


Department  of  the  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10{a)(2}  of 
the  Federal  Advisory  Committee  At 
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(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army 
Science  Board  (ASB). 

Dates/Time  of  Meeting:  15  April  1992. 

Time:  0800-1700  hours  daily. 

Place:  Ft.  Leavenworth,  KS. 

Agenda:  Members  of  the  1992  ASB 
Summer  Study,  “C2  on  the  Move”  will 
meet  to  continue  work  on  the  study.  The 
purpose  of  this  Classified  meeting  is 
directed  to  interviews  with  commanders 
who  participated  in  Desert  Storm  and 
Just  Cause.  Areas  of  interest  are  in  both 
“real  world"  operational  concerns  and 
command  and  control  areas.  This 
meeting  will  be  closed  to  the  public  in 
accordance  with  section  552(c)  of  title  5. 
U.S.C.,  specifically  subparagraph  (1) 
thereof,  and  title  5,  U.S.C.,  appendix  2, 
subsection  10(d).  The  classified  and 
unclassified  matters  to  be  discussed  are 
so  inextricably  intertwined  so  as  to 
preclude  opening  any  portion  of  the 
meeting.  The  ASB  Administrative 
Officer,  Sally  Warner,  may  be  contacted 
for  further  information  at  (703)  695- 
0781/0782. 

Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  92-6953  Filed  3-25-92:  8:45  am) 
BILUNO  CODE  371(>-0»-M 


Army  Science  Board,  Partially  Closed 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  af  the  Cammittee:  Army  Science 
Board  (ASB). 

Dates/Time  of  Meeting:  8-9  April  1992. 

Time:  8  April  1992:  0800-1630  hours  Open, 
1930-2300  hours  Closed.  9  April:  0800-1700 
hours  Open. 

Place:  Fort  Belvoir,  Virginia. 

Agenda:  The  Army  Science  Board  Spring 
General  Membership  Meeting  will  be 
conducted  8-9  April  1992  at  Fort  Belvoir, 
Virginia.  This  annual  meeting  consists  of 
Issue  Group  Meetings,  Membership  Review 
Committee  Meetings,  Steering  Group 
Meetings  and  general  ASB  planning 
discussions  for  the  conduct  of  business  in  the 
near  future.  This  meeting  will  be  closed  to  the 
public  (where  indicated)  in  accordance  with 
section  552b(c)  of  title  5,  U.S.C.,  specifically 
subparagraph  (1)  thereof,  and  title  5,  U.S.C., 
appendix  2,  subsection  10(d).  The  classified 
and  unclassified  matters  and  proprietary 
information  to  be  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  all  portions  of  the  meeting.  The  open 
portion  of  the  meeting  will  be  open  to  the 
public.  Any  person  may  attend,  appear  before 
or  file  statements  with  the  committee  at  the 
time  and  in  the  matter  permitted  by  the 
committee  The  ASB  Administrative  Officer 


Rally  Warner,  may  be  contacted  for  further 
information  at  (703)  695-0781/0782. 

Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Baard. 
|FR  Doc.  92-7002  Filed  3-25-92:  8:45  am) 
BILUNG  CODE  3710-a-M 


Privacy  Act  of  1974;  Record  System 
Amendment 

agency:  Department  of  the  Army,  DOD. 
ACTION:  Record  system  amendment. 

summary:  The  Department  of  the  Army 
proposes  to  amend  one  record  system  in 
its  inventory  of  record  system  notices 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended. 

DATES:  The  proposed  action  will  be 
effective  without  further  notice  on  April 
27, 1992,  unless  comments  are  received 
which  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Office  of  Systems  Management  Branch 
(ASOP-MP)  Ft.  Huachuca,  AZ  85613- 
5000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Pat  Turner  (602)  538-6856. 
SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Army  record  system 
notices  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended,  have 
been  published  in  the  Federal  Register 
as  follows: 

50  FR  22090,  May  29, 1985  (DoD  Compilation, 
changes  follow) 

51  FR  23576,  Jun  30, 1986 
51  FR  30900,  Aug  29, 1986 
51  FR  40479,  Nov  7, 1986 

51  FR  44361,  Dec  9, 1986 

52  FR  11847,  Apr  13, 1987 
52  FR  18798,  May  19, 1987 
52  FR  25905,  Jul  9, 1987 
52  FR  32329,  Aug  27, 1987 

52  FR  43932,  Nov  17, 1987 

53  FR  12971,  Apr  20, 1988 
53  FR  16575,  May  10, 1988 
53  FR  21509,  Jun  8, 1988 
53  FR  28247,  Jul  27, 1988 
53  FR  28249,  jul  27, 1988 
53  FR  28430,  jul  28, 1988 
53  FR  34576,  Sep  7, 1988 
53  FR  49586,  Dec  8, 1988 

53  FR  51580,  Dec  22, 1988 

54  FR  10034,  Mar  9, 1989 
54  FR  11790,  Mar  22, 1989 
54  FR  14835,  Apr  13, 1989 
54  FR  46965,  Nov  8, 1989 

54  FR  50268,  Dec  5, 1989 

55  FR  13935,  Apr  13, 1990 

55  FR  21897,  May  30, 1990  (Army  Address 
Directory) 

55  FR  41743,  Oct  15, 1990 
55  FR  46707,  Nov  6, 1990 
55  FR  46708,  Nov  6, 1990 
55  FR  48678,  Nov  21, 1990 
55  FR  48671,  Nov  21. 1990  (Amended  ID 
Numbers) 

55  FR  51467,  Dec  14, 1990 


56  FR  7018,  Feb  21, 1991 
56  FR  15593,  Apr  17, 1991 
56  FR  21134,  May  7. 1991 
56  FR  27949,  Jun  18, 1991 
56  FR  42986,  Aug  30,'l991 
56  FR  42991,  Aug  30, 1991 
56  FR  42995,  Aug  30, 1991 
56  FR  46162,  Sep  10, 1991 
56  FR  48523,  Sep  25, 1991 
56  FR  50864,  Oct  9, 1991 
56  FR  57626,  Nov  13, 1991 

The  amendment  is  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
which  requires  the  submission  of  an 
altered  system  report.  The  specific 
changes  to  the  record  system  being 
amended  are  set  forth  below,  followed 
by  the  record  system  notices,  as 
amended,  published  in  its  entirety. 

Dated:  March  16. 1992. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

A0215-1bSAFM 

SYSTEM  NAME: 

Nonappropriated  Fund  Accounts 
Receivable  System  (53  FR  28430,  July  28, 
1988) 

changes: 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Add  “and  any  other  debtor  to  a 
nonappropriated  fund  instrumentality." 
to  the  end  of  the  entry. 


AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

Delete  entry  and  replace  with  "31 
U.S.C.  3511,  3512,  3513,  3514;  10  U.S.C. 
2481  and  3012;  5  U.S.C.  5514  and  5101:  26 
U.S.C.  6103(m)(2)  IRC:  31  U.S.C.  3716: 
and  Executive  Order  9397.” 


purpose(s): 

Add  "To  permit  collection  of  debts 
owed  to  a  nonappropriated  fund 
instrumentality.  Records  in  this  system 
of  records  are  subject  to  use  in 
authorized  approved  computer  matching 
programs  regulated  under  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
for  debt  collection."  to  the  end  of  the 
entry. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  PURPOSES  OF  SUCH  USERS: 

Delete  the  entry  and  replace  with 
“Records  on  individuals  contained  in 
this  system  of  records  may  be  disclosed: 
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To  the  General  Accounting  Office  and 
the  Department  of  Justice  for  collection 
action  for  any  delinquent  account  when 
circumstances  warrant. 

To  a  commercial  credit  reporting 
agency  for  the  purpose  of  either  adding 
to  a  credit  history  file  or  obtaining  a 
credit  history  file  for  use  in  the 
administration  of  debt  collection. 

To  a  debt  collection  agency  for  the 
purpose  of  collection  services  to  recover 
indebtedness  owed  to  an  Army 
nonappropriated  fund  instrumentality. 

To  any  other  Federal  agency  for  the 
purpose  of  effecting  salary  offset 
procedures  under  the  provisions  of  5 
U.S.C.  5514,  against  a  person  employed 
by  that  agency  when  any  creditor  Army 
nonappropriated  fund  instrumentality 
has  a  claim  against  the  person. 

To  any  other  Federal  agency 
including,  but  not  limited  to.  the  Internal 
Revenue  Service  and  Office  of  Personnel 
Management  for  the  purpose  of  effecting 
an  administrative  offset  of  a  debt,  as 
defined  at  31  U.S.C.  3701. 

To  the  Internal  Revenue  Service  (IRS) 
under  the  provisions  of  26  U.S.C. 
6103(m)(2)  IRC  to  obtain  the  mailing 
address  of  a  taxpayer  for  the  purpose  of 
locating  such  taxpayer  to  collect  or  to 
compromise  a  Federal  claim  against  the 
taxpayer.  (NOTE:  Disclosure  of  a 
mailing  address  from  the  IRS  may  be 
made  only  for  the  purpose  of  debt 
collection,  including  to  a  debt  collection 
agency  in  order  to  facilitate  the 
collection  or  compromise  of  a  Federal 
claim  under  the  Debt  Collection  Act  of 
1982.  except  that  a  mailing  address  to  a 
consumer  reporting  agency  is  for  the 
limited  purpose  of  obtaining  a 
commercial  credit  report  on  the 
particular  taxpayer.  Any  such  address 
information  obtained  from  the  IRS  will 
not  be  used  or  shared  for  any  other  DOD 
purpose  or  disclosed  to  another  Federal, 
state  or  local  agency  which  seeks  to 
locate  the  same  individual  for  its  own 
debt  collection  purpose.) 

To  any  other  Federal,  state  or  local 
agency  for  the  purpose  of  conducting  an 
authorized  computer  matching  program 
to  identify  and  locate  delinquent  debtors 
for  recoupment  of  debts  owed  the  Army 
nonappropriated  fund  instrumentality. 

Any  information  in  this  system 
concerning  an  individual  may  be 
disclosed  to  a  creditor  Federal  agency 
requesting  assistance  for  the  purpose  of 
initiating  debt  collection  action  by  way 
of  a  salary  or  administration  offset 
against  the  individual. 

The  “Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army’s 
compilation  of  system  of  records  notices 
apply  to  this  system." 


ADO  A  NEW  CATEGORY  “DISCLOSURE  TO 
CONSUMER  REPORTING  AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12)  may  be  made  from  this 
system  to  consumer  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
Act  of  1966  (15  U.S.C.  1681a(f))  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)).  The  disclosure  is 
limited  to  information  necessary  to 
establish  the  identity  of  the  individual, 
including  name,  address,  and  taxpayer 
identification  number  (SSN):  the 
amount,  status,  and  history  of  the  claim: 
and  the  agency  or  program  under  which 
the  claim  arose  for  the  sole  purpose  of 
allowing  the  consumer  reporting  agency 
to  prepare  a  commercial  credit  report.” 

★  *  «  *  * 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
“Director.  Defense  Finance  and 
Accounting  Service-Indianapolis  Center. 
ATTN:  DFAS-IN-PN.  Indianapolis.  IN 
46249-1056.” 


RECORD  SOURCE  CATEGORIES: 

Add  “from  the  Department  of  the 
Treasury  and  the  Defense  Manpower 
Data  Center."  to  the  end  of  the  entry. 


A0215-1bSAFM 
SYSTEM  NAME: 

Nonappropriated  Fund  Accounts 
Receivable  System 

SYSTEM  location: 

Nonappropriated  Fund  (NAF) 
activities  at  Army  installations  world¬ 
wide.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Army’s 
compilation  of  system  of  records 
notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  8V  THE 
SYSTEM: 

Current  and  past  users  of 
nonappropriated  fund  instrumentalities 
(NAFI)  whose  accounts  show  balances 
other  than  zero.  Persons  using  Post 
billeting  facilities  on  a  fee  paid  basis 
(bachelor  officer  quarters,  visitor  officer 
quarters  and  guest  house  facilities)  and 
persons  no  longer  using  such  facilities 
whose  accounts  have  other  than  zero 
balances.  Any  individual  having  a 
statement  of  account  for  the  billing 
period,  individuals  occupying 
government  housing  at  any  military 
installation.  Individual  class  B  telephone 
subscribers.  Members,  customers  or 
civilians  having  30  day  credit  terms  for 
'charge  sales  and/or  dues  obligations  to 
NAF  activities.  All  persons  whose 
accounts  have  been  dishonored  by 
banking  institutions  and  their  checks 


returned  to  NAF  activities.  Individuals 
who  have  cash  loans  charged  to  their 
accounts  and  any  other  debtor  to  a 
nonappropriated  fund  instrumentality 
(NAFI). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual’s  name.  SSN.  rank,  amount 
of  charges,  billings  of  items  or  services 
furnished,  subsidiary  ledgers  containing 
detail  of  services  billed  and  paid  by 
individual;  work  order  forms,  invoice 
listings,  monthly  receipt  vouchers,  date 
and  method  of  payment,  file  of  billings 
associated  with  retumed/dishonored 
checks,  and  relevant  similar  documents. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  ' 
SYSTEM: 

31  U.S.C.  3511.  3512.  3513.  3514;  10 
U.S.C.  2481  and  3012;  5  U.S.C.  5514  and 
5101:  26  U.S.C.  6103(m)(2)  IRC:  31  U.S.C. 
3716;  and  Executive  Order  9397. 

PURPOSE(S): 

To  maintain  current  rosters  as 
subsidiary  records  for  accounts 
receivable  and  cash  accountability 
control:  to  provide  monthly  statements 
to  customers.  To  provide  ledger 
balances  for  activity  financial 
statements.  To  prepare  aged  listing  of 
accounts  receivable.  30.  60.  and  90  days. 
To  answer  inquiries  of  members  on 
account  status  and  specific  transactions. 

To  permit  collection  of  debts  owed  to 
a  nonappropriated  fund  instrumentality. 

Records  in  this  system  of  records  are 
subject  to  use  in  authorized  approved 
computer  matching  programs  regulated 
under  the  Privacy  Act  of  1974  (5  U.S.C. 
552a.).  as  amended,  for  debt  collection. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  PURPOSES  OF  SUCH  USERS: 

Records  on  individuals  contained  in 
this  system  of  records  may  be  disclosed: 

To  the  General  Accounting  Office  and 
the  Department  of  Justice  for  collection 
action  for  any  delinquent  account  when 
circumstances  warrant. 

To  a  commercial  credit  reporting 
agency  for  the  purpose  of  either  adding 
to  a  credit  history  file  or  obtaining  a 
credit  history  file  for  use  in  the 
administration  of  debt  collection. 

To  a  debt  collection  agency  for  the 
purpose  of  collection  services  to  recover 
indebtedness  owed  to  an  Army 
nonappropriated  fund  instrumentality. 

To  any  other  Federal  agency  for  the 
purpose  of  effecting  salary  offset 
procedures  under  the  provisions  of  5 
U.S.C.  5514,  against  a  person  employed 
by  that  agency  when  any  creditor  Army 
nonappropriated  fund  instrumentality 
has  a  claim  against  the  person. 
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To  any  other  Federal  agency 
including,  but  not  limited  to,  the  Internal 
Revenue  Service  and  Office  of  Personnel 
Management  for  the  purpose  of  effecting 
an  administrative  offset,  as  defined  at  31 
U.S.C.  3701,  of  a  debt. 

To  the  Internal  Revenue  Service  (IRS) 
under  the  provisions  of  26  U.S.C. 
6103(m)(2)  IRC  to  obtain  the  mailing 
address  of  a  taxpayer  for  the  purpose  of 
locating  such  taxpayer  to  collect  or  to 
compromise  a  Federal  claim  against  the 
taxpayer,  (NOTE:  Disclosure  of  a 
mailing  address  from  the  IRS  may  be 
made  only  for  the  purpose  of  debt 
collection,  including  to  a  debt  collection 
agency  in  order  to  facilitate  the 
collection  or  compromise  of  a  Federal 
claim  under  the  Debt  Collection  Act  of 
1982,  except  that  a  mailing  address  to  a 
consumer  reporting  agency  is  for  the 
limited  purpose  of  obtaining  a 
commercial  credit  report  on  the 
particular  taxpayer.  Any  such  address 
information  obtained  from  the  IRS  will 
not  be  used  or  shared  for  any  other  DOD 
purpose  or  disclosed  to  another  Federal, 
state  or  local  agency  which  seeks  to 
locate  the  same  individual  for  its  own 
debt  collection  purpose.) 

To  any  other  Federal,  state  or  local 
agency  for  the  purpose  of  conducting  an 
authorized  computer  matching  program 
to  identify  and  locate  delinquent  debtors 
for  recoupment  of  debts  owed  an  Army 
nonappropriated  fund  instrumentality. 

Any  information  in  this  system 
concerning  an  individual  may  be 
disclosed  to  a  creditor  Federal  agency 
requesting  assistance  for  the  purpose  of 
initiating  debt  collection  action  by  way 
of  a  salary  or  administration  offset 
against  the  indiAddual. 

The  “Blanket  Routine  Uses’*  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  system  of  records  notices 
apply  to  this  system. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12)  may  be  made  from  this 
system  to  consumer  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
Act  of  1966  (15  U.S.C.  1681a(f))  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)).  The  disclosure  is 
limited  to  information  necessary  to 
establish  the  identity  of  the  individual, 
including  name,  address,  and  taxpayer 
identification  number  (SSN);  the 
amount,  status,  and  history  of  the  claim; 
and  the  agency  or  program  under  which 
the  claim  arose  for  the  sole  purpose  of 
allowing  the  consumer  reporting  agency 
to  prepare  a  commercial  credit  report. 


POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING, 

DISPOSING  AND  REPORTING  OF  RECORDS  IN 
THE  SVSTEM; 

storage: 

Magnetic  tapes  and/or  discs  by 
account  in  numerical  and  alphabetical 
order:  computer  hard  copy  printouts 
filed  in  binders;  copies  of  statements 
filed  in  folders. 

retrievabiuty: 

By  customer  name  and  SSN. 

safeguards: 

Records  are  maintained  in  lock-type 
cabinets  within  storage  areas  accessible 
only  to  authorized  personnel.  Personnel 
having  access  are  limited  to  those 
having  an  official  need-to-know  who 
have  been  trained  in  handling  personal 
information  subject  to  the  Privacy  Act. 

RETENTION  AND  DISPOSAL: 

Destroyed  after  10  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS; 

Director,  Defense  Finance  and 
Accounting  Service  -  Indianapolis 
Center,  ATTN:  DFAS-IN-PN, 
Indianapolis,  IN  46249-1056. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
custodian  of  nonappropriated  funds 
activities  at  the  installation  where 
record  is  believed  to  exist.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Army’s  compilation  of 
system  of  records  notices. 

RECORD  ACCESS  PROCEDURES; 

Individuals  seeking  access  to  records 
contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
appropriate  nonappropriated  fund 
activity  custodian.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Army’s  compilation  of  system  of 
records  notices. 

Individual  should  furnish  their  full 
name,  SSN,  and  account  number. 

CONTESTING  RECORD  PROCEDURES. 

The  Army’s  rules  for  access  to  records 
and  for  contesting  contents  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES; 

From  daily  transaction  registers/ 
journals  received  from  billeting  officer, 
signal  officer,  and/or  club  officers:  from 
the  Department  of  the  Treasury  and  the 
Defense  Manpower  Data  Center. 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  92-6363  Filed  3-2S-92;  8:45  am| 

BlUINO  CODE  3S10-01-F 

Defense  Investigative  Service 

Privacy  Act  of  1974;  Amend  a  Record 
System 

AGENCY:  Defense  Investigative  Service, 
DOD. 

ACTION:  Amend  a  record  system. 

SUMMARY:  The  Defense  Investigative 
Service  proposes  to  amend  one  record 
system  notice  subject  to  the  Privacy  Act 
of  1974  (5  U.S.C.  552a),  as  amended. 

DATES:  The  proposed  amendment  will 
be  effective  April  27, 1992,  unless 
comments  are  received  that  would  result 
in  a  contrary  determination. 

ADDRESSES:  Send  comments  to  the 
Chief,  Office  of  Information  and  Public 
Affairs,  Defense  Investigative  Service, 
1900  Half  Street,  SW.,  Room  6115, 
Washington,  DC  20324-1700. 

FDR  FURTHER  INFDRMATIDN  CDNTACT: 

Mr.  Dale  Hartig  at  (202)  475-1062. 

SUPPLEMENTARY  INFDRMATIDN:  The 

complete  Defense  Investigative  Service 
system  of  records  notices  inventory 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended,  has  been 
published  in  the  Federal  Register  as 
follows: 

50  FR  22943,  May  29, 1985  (DOD  Compilation, 
changes  follow) 

55  FR  22390,  Jun  1. 1990 

56  FR  12716,  Mar  27, 1991 

56  FR  46163,  Sep  10, 1991 

57  FR  1155,  Jan  10. 1992 
57  FR  5421,  Feb  14. 1992 

The  amendment  is  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act  of  1974  (5  U.S.C.  552a).  as  amended, 
which  requires  the  submission  of  an 
altered  system  report.  The  specific 
changes  to  the  notice  being  amended  are 
set  forth  below  followed  by  the  system 
notice,  as  amended,  published  in  its 
entirety. 

Dated:  March  18, 1992. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

Vi-Oi 

CHANGES; 

SYSTEM  NAME: 

Privacy  and  Freedom  of  Information 
Request  Records  (50  FR  22944,  May  29, 
1985) 
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SYSTEM  LOCATION: 

Add  "Privacy  Act  records  are  located 
at  the  Defense  Investigative  Service, 
Privacy  Act  Office.  P.O.  Box  1211, 
Baltimore,  MD  21203-1211."  to  the  end 
of  the  entry. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

On  line  2  after  "requesters”  insert  a 
semicolon  (:).  Delete  the  rest  of  line  2 
and  all  of  line  3  and  replace  with 
"correspondence  and  other 
documentation  pertaining  to  requests  for 
information  released  or  withheld:". 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Add  "DOD  Regulation  5400.7-R, 
Freedom  of  Information  Act  Program  {32 
CFR  part  286);  and  DOD  Regulation 
5400.11-R,  DOD  Privacy  Program  (32 
CFR  part  286a).”  to  the  end  of  the  entry. 

PURPOSE(S): 

Delete  entry  and  replace  with  “The 
system  contains  records  documenting 
requests  for  information  and  DIS 
responses  to  those  requests:  actions 
taken  in  subsequent  requests  (including 
correction  and  amendment  actions), 
appeals,  or  litigation.  The  records  are 
also  used  as  a  basis  for  reports  and 
implementing  directives." 


storage: 

At  the  end  of  the  first  line  delete 
"and"  insert  a  period  (.).  On  line  2, 
delete  "microfilm”  and  replace  with 
"Backup  copies  exist  on  microfilm  or 
other  machine-readable  media.” 

retrievabiuty: 

Delete  lines  2  and  3. 

safeguards: 

On  line  4.  add  a  period  (.)  after 
“personnel”.  Delete  the  rest  of  line  4  and 
line  5. 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
"Records  are  destroyed  two  years  after 
date  of  reply  EXCEPT  when  access  to 
all  or  any  part  of  the  information 
requested  has  been  denied,  destruction 
occurs  5  years  after  date  of  reply:  when 
subsequent  administrative  action  has 
occurred  under  the  governing  act,  all 
originals  and  copies  shall  be  destroyed  4 
years  after  final  denial  by  the  agency  or 
3  years  after  final  adjudication  by  the 
courts,  whichever  is  later.  Destruction  of 
paper  records  is  accomplished  by 
shredding,  burning  or  pulping.  Machine 
"eadable  media  are  erased  or 
overwritten." 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
“Defense  Investigative  Service,  Office  of 
Information  and  Public  Affairs,  1900 
Half  St,  SW,  Washington,  DC  20324- 
1700  for  Freedom  of  Information  Request 
records. 

Defense  Investigative  Service.  Privacy 
Act  Office,  2200  Van  Deman  Street, 
Baltimore,  MD  21224-6603  for  Privacy 
Act  records." 

NOTIFICATION  PROCEDURE: 

Delete  the  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
Defense  Investigative  Service.  Office  of 
Information  and  Public  Affairs,  1900 
Half  Street,  SW,  Washington,  DC  20324- 
1700  for  Freedom  of  Information  request 
records  and  the  Defense  Investigative 
Service.  Privacy  Act  Office,  2200  Van 
Deman  Street,  Baltimore.  MD  21224-6603 
for  Privacy  Act  records.” 

RECORD  ACCESS  PROCEDURES: 

Delete  the  entry  and  replace  with 
“Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  Defense 
Investigative  Service,  Office  of 
Information  and  Public  Affairs,  1900 
Half  Street.  SW,  Washington,  DC  20324- 
1700  for  Freedom  of  Information  request 
records  and  the  Defense  Investigative 
Service,  Privacy  Act  Office,  2200  Van 
Deman  Street,  Baltimore,  MD  21224-6603 
for  Privacy  Act  records. 

A  request  for  information  must 
contain  the  full  name  of  the  subject 
individual. 

Personal  visits  will  require  a  valid 
driver’s  license  or  other  picture 
identification  and  are  limited  to  the 
Privacy  Act  Office.” 

CONTESTING  RECORD  PROCEDURES: 

Delete  entry  and  replace  with  "The 
agency’s  rules  for  accessing  records, 
contesting  contents,  and  appealing 
initial  determinations  by  the  individual 
concerned  are  contained  in  DIS 
Regulation  28-4,  Access  to  and 
Maintenance  of  DIS  Personal  Records; 

32  CFR  part  321;  or  may  be  obtained 
from  the  Defense  Investigative  Service, 
Office  of  Information  and  Public  Affairs, 
1900  Half  Street.  SW..  Washington,  DC 
20324-1700”. 


VI-01 

SYSTEM  NAME: 

Freedom  of  Information  and  Privacy 
Request  Records. 


SYSTEM  location: 

Freedom  of  Information  records  are 
located  at  the  Defense  Investigative 
Service,  Information  and  Public  Affairs 
Office,  1900  Half  Street.  SW. 

Washington.  DC  20324-1700. 

Privacy  Act  records  are  located  at  the 
Defense  Investigative  Service,  Privacy 
Act  Office.  2200  Van  Deman  Street, 
Baltimore.  MD  21224-6603. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  submitted 
requests  or  who  were  the  subject  of 
requests  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  as 
amended. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Copies  of  all  correspondence  by 
requesters;  correspondence  and  other 
documentation  pertaining  to  requests  for 
information  released  or  withheld: 
summaries  and  logs  of  actions  taken 
regarding  requests. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations:  5  U.S.C.  552  as  amended  by 
Pub.  L.  93-502,  Freedom  of  Information 
Act;  5  U.S.C.  552a.  Pub.  L.  93-579,  the 
Privacy  Act  of  1974,  as  amended: 
Department  of  Defense  Regulation 
5400.7-R.  Freedom  of  Information  Act 
Program  (32  CFR  part  286);  and 
Department  of  Defense  Regulation 
5400.11-R.  DOD  Privacy  Program  (32 
CFR  part  286a). 

PURPOSE(S): 

To  facilitate  responses  to  individual 
requests  for  information;  to  document 
actions  taken  in  subsequent  requests 
(including  correction  and  amendment 
actions),  appeals,  or  litigation;  to 
provide  a  basis  for  reports  and 
implementing  directives. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  “Blanket  Routine  Uses”  published 
at  the  beginning  of  DIS’  compilation  of 
record  system  notices  apply  to  this 
system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  are  maintained  in  file 
folders,  backup  copies  exist  on  diskettes 
or  other  machine-readable  media. 
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RETRtEVABIUTY: 

Information  is  retrieved  by  the  name 
of  the  subject  of  the  request 

safeguards: 

Records  are  maintained  in  security 
containers  and  only  authorized 
personnel  are  permitted  access. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  two  years  after 
date  of  reply  EXCEPT  when  access  to 
all  or  any  part  of  the  requested 
information  has  been  denied, 
destruction  occurs  5  years  after  date  of 
reply;  when  subsequent  administrative 
action  has  occurred  under  the  governing 
act,  all  originals  and  copies  shall  be 
destroyed  4  years  after  final  denial  by 
the  agency  or  3  years  after  final 
adjudication  by  the  courts,  whichever  is 
later.  Destruction  of  paper  records  is 
accomplished  by  shredding  or  burning. 
Machine  readable  media  are  erased  or 
overwritten. 

SYSTEM  MANAGERfS)  AND  ADDRESS: 

Defense  Investigative  Service,  Deputy 
Director  (Resources),  1900  Half  Street, 
SW.,  Washington,  DC  20324-1700. 

NDTIFICATIDN  PROCEDURES: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
Defense  Investigative  Service,  Office  of 
Information  and  Public  Affairs,  1900 
Half  Street,  SW,  Washington,  DC  20324- 
1700  for  Freedom  of  Information  request 
records  and  the  Defense  Investigative 
Service,  Privacy  Act  Office,  2200  Van 
Deman  Street,  Baltimore,  MD  21224-6803 
for  Privacy  Act  records. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  Defense 
Investigative  Service,  Office  of 
Information  and  Public  Affairs,  1900 
Half  Street,  SW,  Washington,  DC  20324- 
1700  for  Freedom  of  Information  request 
records  and  the  Defense  Investigative 
Service,  Privacy  Act  Office,  2200  Van 
Deman  Street,  Baltimore,  MD  21224-6603 
for  Privacy  Act  records. 

A  request  for  information  must 
contain  the  full  name  of  the  subject 
individual. 

Personal  visits  will  require  a  valid 
driver’s  license  or  other  picture 
identification  and  are  limited  to  the 
Privacy  Act  Office. 

CONTESTING  RECORD  PROCEDURES: 

The  agency's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  by  the 


individual  concerned  are  contained  in 
DIS  Regulation  28-4.  Access  to  and 
Maintenance  of  DIS  Personal  Records; 

32  CFR  part  321;  or  may  be  obtained 
from  the  Defense  Investigative  Service, 
Office  of  Information  and  Public  Affairs, 
1900  Half  Street,  SW.,  Washington,  DC 
20324-1700. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  is  obtained 
from  requesters,  from  other  federal 
agencies  with  collateral  interest  in  a 
request,  and  from  records  which  were 
the  subject  of  requests. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Portions  of  this  system  of  records  may 
be  exempt  pursuant  to  5  U.S.C. 
522a(k)(2),  (k}(3),  and  (k)(5).  as 
applicable. 

An  exemption  rule  for  this  record 
system  has  been  promulgated  in 
accordance  with  the  requirements  of  5 
U.S.C.  553(b)(1),  (2),  and  (3),  (c)  and  (e) 
and  published  in  32  CFR  part  321.  For 
additional  information  contact  the 
system  manager. 

(FR  Doa  92-6758  Filed  3-25-92;  8:45  am] 

BILLING  CODE  MIO-OI-F 


Department  of  the  Navy 

Board  of  Advisors  to  the 
Superintendent,  Naval  Postgraduate 
School;  Notice  of  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2),  notice  is  hereby  given 
that  the  Board  of  Advisors  to  the 
Superintendent,  Naval  Postgraduate 
School,  Monterey,  California,  will  meet 
on  7-8  May  1992,  in  Herrmann  Hall 
(Building  220)  at  the  school.  All  sessions 
will  be  open  to  the  public. 

The  purpose  of  the  meeting  is  to  elicit 
the  advice  of  the  board  on  the  Navy’s 
Postgraduate  Education  Program.  The 
board  examines  the  effectiveness  with 
which  the  Naval  Postgraduate  School  is 
accomplishing  its  mission.  To  this  end, 
the  board  will  inquire  in  the  curricula; 
instruction;  physical  equipment; 
administration;  state  of  morale  of  the 
student  body,  faculty,  and  staff;  fiscal 
affairs;  and  any  other  matters  relating  to 
the  operation  of  the  Naval  Postgraduate 
School  as  the  board  considers  pertinent. 

For  further  information  concerning 
this  meeting,  contact:  Captain  Gary  K. 
Iversen,  USN  (Code  007),  Naval 
Postgraduate  School,  Monterey, 
California,  93943-5001,  Telephone;  (408) 
646-2512. 


Dated:  March  18. 1992. 

Wayne  T.  Baucino, 

Lieutenant.  JAGC,  U.S.  Naval  Reserve. 
Alternate  Federal  Register  Liaison  Officer. 

[FR  Doc.  92-7005;  Filed  3-25-92;  8:45  am] 
BILUNG  CODE  3aiO-AE-F 

Naval  Research  Advisory  Committee; 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2),  notice  is  hereby  given 
that  the  Naval  Research  Advisory 
Committee  Panel  on  STOVL  (Short 
Take-Off/Vertical  Landing)  Strike 
Fighter  (SSF)  Replacement  Aircraft  in 
the  2010-2020  Timeframe  will  meet  on 
April  22  and  23, 1992.  The  meeting  will 
be  held  at  the  Center  for  Naval 
Analyses,  4401  Ford  Avenue, 

Alexandria  Virginia.  The  meeting  will 
commence  at  8:30  am  and  terminate  at 
5:30  pm  on  April  22;  and  commence  at 
8:00  am  and  terminate  at  3:30  pm  on 
April  23. 1992. 

The  purpose  of  the  meeting  is  to 
provide  the  Navy  with  an  assessment  of 
the  need  for  an  SSF  as  a  multi-mission 
replacement  aircraft  for  the  2010-2020 
timeframe,  and  identify  the  key 
technology  issues  and  trade-offs 
associated  with  the  SSF  versus 
Convential  Take-Offs  and  Landing 
(CTOL)  aircraft.  The  agenda  will  include 
briefings  and  discussions  related  to  the 
projected  threat  and  future 
requirements,  including  an  SSF 
Operational  Utility  Analyses  briefing, 
U.S.  Navy  program  and  acquision 
sponsor  perspectives,  and  threat 
projections  and  future  requirements  of 
the  U.S.  Air  Force  and  National 
Aeronautics  and  Space  Administration. . 
These  briefings  and  discussions  will 
contain  classified  information  that  is 
specifically  authorized  under  critera 
established  by  Executive  order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  are  in  fact  properly 
classified  pursuant  to  such  Executive 
order.  The  classified  and  nonclassied 
matters  to  be  discussed  are  so 
inextricably  intertwined  as  to  preclude 
opening  any  portion  of  the  meeting. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the  public 
interest  requires  that  all  sessions  of  the 
meeting  be  closed  to  the  public  because 
they  will  be  concerned  with  matter 
listed  in  section  552b(c)(l)  of  title  5. 
United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Commander  John 
Hrenko,  USN.  Office  of  the  Chrf  of 
Naval  Research.  800  North  Quincy 
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Street.  Arlington.  VA  22217-5000, 
Telephone  Number.  (703)  696-4870. 

Dated:  March  18. 1992. 

Wayne  T.  Baucino. 

Lieutenant,  JAGC,  U.S.  Nava!  Reserve, 
Alternate  Federal  Register  Liaison  Officer. 

|FR  Doc.  92-7006:  Filed  3-25-92;  8:45  am) 

BILLING  CODE  3ai0-AE-F 

Government  Owned  Inventions;  Intent 
to  Grant  Exclusive  Patent  License 

agency:  Department  of  the  Navy,  DoD. 
ACTION:  Intent  to  Grant  Exclusive  Patent 
License;  Focal  Technologies  Inc. 

summary:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  Focal  Technologies  Inc.  a  revocable, 
nonassignable,  exclusive  license  to 
practice  the  Government-owned 
invention  described  in  U.S.  Patent  No. 
4,027,945  "Optical  Sliprings”,  issued  June 
7. 1977. 

Anyone  wishing  to  object  to  the  grant 
of  this  license  has  60  days  from  the  date 
of  this  notice  to  file  written  objections 
along  with  supporting  evidence,  if  any. 
Written  objections  are  to  be  filed  with 
the  Office  of  the  Chief  of  Naval 
Research  (Code  OOCCIP),  Arlington, 
Virginia  22217-5000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  R.  J.  Erickson,  Staff  Patent  Attorney, 
Office  of  the  Chief  of  Naval  Research 
(Code  OOCCIPP),  000  North  Quincy, 
Arlington,  Virginia  22217-5000, 
telephone  (703)  696-4001. 

Dated;  March  18, 1992. 

W'ayne  T.  Baucino, 

Lieutenant,  JAGC,  U.S.  Naval  Reserve, 
Alternate  Federal  Register  Liaison  Officer. 
[FR  Doc.  92-7004;  Filed  3-25-92: 8:45  am) 
BILUNQ  CODE  3t10-A£-F 

DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  Office  of 
Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  April  27, 
1992. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer, 


Department  of  Education.  Office  of 
Management  and  Budget.  726  Jackson 
Place.  NW..  room  3208,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Wallace  R.  McPherson, 
Jr..  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  5624. 
Regional  Office  Building  3,  Washington, 
DC  20202. 

FOR  FURTHER  INFORMATION  CONTACT*. 

Wallace  R.  McPherson,  (202)  708-5174. 
SUPPLEMENTARY  INFORMATION*.  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
oppKirtunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency’s  ability  to  perform  its 
statutory  obligations.  The  Acting 
Director,  Office  of  Information 
Resources  Management,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing  or 
reinstatement:  (2)  Title;  (3)  Frequency  of 
collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Wallace  R. 
McPherson,  Jr.  at  the  address  specified 
above. 

Dated;  March  20, 1992. 

Wallace  R.  McPherson,  )r.. 

Acting  Director,  Office  of  Information 
Resources  Management. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Reinstatement. 

Title:  State  Plan  Operated  by  State 
Educational  Agencies  Under  the  Even 
Start  Program  and  Application  and 
Continuation  Applications  for  Indian 
Tribes  and  Tribal  Organizations  Under 
the  Even  Start  Program. 

Frequency:  Annually. 

Affected  Public:  State  or  Local 
Government. 

Reporting  Burden:  Responses — 95; 
Burden  Hours — 1,495. 

Recordkeeping  Burden: 
Recordkeepers — 0;  Burden  Hours — 0. 


Abstract:  This  State  Plan  will  be  used 
by  the  Department  to  make  awards  and 
to  ensure  the  states  meet  the 
requirements  of  the  statutes  and 
regulations.  Indian  tribes  and  tribal 
organizations  are  required  to  submit 
applications  for  new  and  continuation 
grants  to  operate  Even  Start  projects. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Reinstatement. 

Title:  Star  School  Program. 

Frequency:  Quarterly. 

Affected  Public:  State  or  local 
governments.  Business  or  other  for 
profit.  Non-profit  instituHons,  Small 
businesses  or  organizations. 

Reporting  Burden:  Responses — 75; 
Burden  Hours — ^7,500. 

Recordkeeping  Burden: 

Recordkeepers — 0;  Burden  Hours — 0. 

Abstract:  This  application  will  be 
used  by  telecommunication  partnership 
grantees  who  apply  for  funding.  The 
information  will  be  used  to  make  grants 
awards. 

|FR  Doc.  92-6981  Filed  3-25-92;  8:45  am) 
BILLING  CODE  4000-OV-M 

Office  of  Administrative  Law  Judges; 
Intent  To  Compromise  a  Claim, 
Washington  State  Board  for 
Vocational  Education 

AGENCY;  Department  of  Education. 
ACTION;  Notice  of  intent  to  compromise 
a  claim. 

summary:  The  Department  intends  to 
compromise  a  claim  against  the 
Washington  State  Board  for  Vocational 
Education  now  pending  before  the 
Office  of  Administrative  Law  Judges 
(OAL)),  Docket  No.  91-27-R.  (20  U.S.C. 
1234a(j)). 

DATES:  Interested  persons  may  comment 
on  the  proposed  action  by  submitting 
written  data,  views,  or  arguments  on  or 
before  May  11, 1992. 

ADDRESSES:  Comments  should  be 
addressed  to  Kathleen  Ryan,  Esq., 

Office  of  the  General  CounseU  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  (room  4099,  FOB-6), 
Washington,  DC  20202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Ryan,  Esq.,  Telephone:  (202) 
401-0807.  Deaf  and  hearing  impaired 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  1-800-877-0339 
(in  the  Washingtoiu  DC  202  area  code, 
telephone  708-9300)  between  8  a.m.  and 
7  p.m..  Eastern  time. 

SUPPLEMENTARY  INFORMATIOM;  The 
claim  in  question  arose  from  an  audit  of 
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the  financial  affairs  and  operations  of 
the  State  of  Washington  Department  of 
Education  (State)  for  the  fiscal  year 
ending  June  30. 1989.  The  audit  was 
performed  by  the  Washington  State 
Auditor,  to  fulfill  the  requirements  of 
Office  of  Management  and  Budget 
Circular  A-128.  The  audit  included  the 
evaluation  of  the  internal  control 
systems,  including  applicable  internal 
administrative  controls,  used  in 
administering  Federal  financial 
assistance  programs.  Among  the 
systems  examined  were  the  State 
community  colleges'  procedures  for 
ensuring  that  funds  reserved  under 
section  202  of  the  Carl  D.  Perkins 
Vocational  Education  Act  (Perkins  Act). 
20  U.S.C.  2332  (1988).  for  handicapped 
and  disadvantaged  vocational  education 
students  were  being  used  to  pay  only  for 
the  Federal  share  of  the  "excess  costs" 
of  serving  handicapped  and 
disadvantaged  students  enrolled  in 
vocational  programs. 

Sections  201(c)  (1)  and  (2)  of  the 
Perkins  Act  (20  U.S.C.  2331(c)  (1)  and 
(2))  and  the  implementing  regulations  (34 
CFR  401.52(a)  and  401.53(a)(1))  provide 
that  funds  reserved  for  the  handicapped 
and  disadvantaged  may  only  be  used  for 
the  Federal  share  of  the  costs  of 
providing  "supplemental  or  additional 
staff,  equipment,  materials,  and  services 
not  provided  to  other  individuals  in 
vocational  education  that  are  essential 
for  handicapped  (and  disadvantaged) 
individuals  to  participate  in  vocational 
education.”  Pursuant  to  section  201(h)(1) 
of  the  Act  (20  U.S.C.  2331(h)(1))  and  the 
implementing  regulations  (34  CFR 
401.58(a)(1)).  these  excess  costs  may 
include  the  cost  of  providing  basic  skills 
instruction  for  handicapped  and 
disadvantaged  individuals  who  are 
enrolled  in  vocational  education 
programs. 

During  the  course  of  the  audit,  the 
auditors  were  unable  to  find 
documentation  to  show  that  the 
handicapped  and  disadvantaged 
students  being  served  in  the  projects 
supported  by  Perkins  funds — which 
included  counseling  and  basic  skills 
instruction — were  also  enrolled  in 
vocational  programs.  In  addition,  the 
auditors  questioned  whether  the  funded 
activities  and  services  were  limited  to 
the  excess  costs  of  enabling  the 
handicapped  and  disadvantaged  to 
participate  in  vocational  education. 
Based  on  these  findings,  and  on  a 
finding  that  some  of  the  community 
colleges  had  violated  the  assurance 
made  in  the  State  plan  and  required  by 
section  113(b)(16)  of  the  Perkins  Act  (20 
U.S.C.  2323(b)(16))  that  the  State  would 
use  Perkins  funds  to  supplement,  and 


not  supplant.  State  and  local  funds 
available  for  vocational  education,  the 
Assistant  Secretary  for  Vocational  and 
Adult  Education  (Assistant  Secretary) 
notified  the  State  Board  for  Vocational 
Education  in  a  program  determination 
letter  dated  March  29. 1991.  that  it  had 
to  repay  a  total  of  $192,354  for 
disallowed  costs  charged  to  the  Perkins 
Act  grant.  The  State  appealed  the 
Assistant  Secretary's  determination  to 
the  Office  of  the  Administrative  Law 
Judges. 

The  Department  proposes  to 
compromise  the  full  amount  of  the 
$192,354  claim  for  $49,500.  In  mediation 
sessions  before  the  Federal  Mediation 
and  Conciliation  Service,  the  State 
provided  additional  information  and 
documentation  concerning  the  numbers 
of  handicapped  or  disadvantaged 
vocational  education  students  being 
served  and  the  types  of  services  and 
activities  involved.  The  State  also 
submitted  documentary  evidence 
concerning  the  necessity  of  the  services 
and  activities  to  the  participation  of  the 
handicapped  and  disadvantaged 
students  in  vocational  education,  and 
the  non-availability  of  these  services 
and  activities  to  non-handicapped  and 
non-disadvantaged  vocational  students. 

The  State  has  also  indicated  that 
corrective  action  has  been  taken  to 
ensure  that  the  community  colleges  will 
keep  documentation  sufficient  to  show, 
where  necessary,  that  students  being 
served  with  Perkins  funds  are  enrolled 
in  vocational  programs.  Information 
contained  in  the  Washington  State  plan 
for  vocational  education  submitted 
under  the  current  statute,  the  Carl  D. 
Perkins  Vocational  and  Applied 
Technology  Education  Act  of  1990, 

Public  Law  No.  101-392, 104  Stat.  753, 
indicates  that  the  community  colleges 
have  a  system  for  keeping  records  of  the 
members  of  special  populations, 
including  the  handicapped  and 
disadvantaged,  enrolled  in  vocational 
education  programs.  Given  these 
factors,  and  the  litigation  risks  and  costs 
of  proceeding  through  the  appeal 
process,  the  Department  has  determined 
that  it  would  not  be  practical  or  in  the 
public  interest  to  continue  this 
proceeding.  Moreover,  the  Department  is 
satisfied  that  the  practices  that  resulted 
in  the  claim  have  been  corrected  and 
will  not  recur. 

The  public  is  invited  to  comment  on 
the  Department's  intent  to  compromise 
this  claim.  Additional  information  may 
be  obtained  by  writing  to  Kathleen 
Ryan,  Esq.  at  the  address  given  at  the 
beginning  of  the  notice. 

Program  Authority*  20  U.S.C.  1234a(f). 


Dated:  March  19. 1992. 

Donald  A.  Laidlaw, 

Assistant  Secretary  for  Human  Resources  and 
Administration. 

(FR  Doc.  92-6982  Filed  3-25-92:  8:45  am] 
BILUNG  CODE  4000-01-M 


National  Education  Commission  on 
Time  and  Learning;  Meeting 

agency:  National  Education 
Commission  on  Time  and  Learning, 
Education. 

ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Education  Commission  on  Time  and 
Learning.  This  notice  also  describes  the 
functions  of  the  Commission.  Notice  of 
this  meeting  is  required  under  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act. 

DATE  AND  TIME:  April  13, 1992  from  9 
a.m.  to  4  p.m. 

addresses:  Vista  Hotel,  1400  M  Street. 
NW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Julia  Anna  Anderson,  Special  Assistant. 
555  New  Jersey  Ave.,  Capitol  Place 
Room  610B,  Washington,  DC  20208. 
Telephone:  (202)  219-2249. 
SUPPLEMENTARY  INFORMATION:  The 
National  Education  Commission  on 
Time  and  Learning  is  established  under 
section  102  of  the  Education  Council  Act 
of  1991  (20  U.S.C.  1221-1).  The 
Commission  is  established  to  examine 
the  quality  and  adequacy  of  the  study 
and  learning  time  of  elementary  and 
secondary  students  in  the  United  States, 
including  issues  regarding  the  length  of 
the  school  day  and  year,  the  extent  and 
role  of  homework,  how  time  is  being 
used  for  academic  subjects,  year-round 
professional  opportunities  for  teachers, 
and  the  use  of  school  facilities  for 
extended  learning  programs. 

The  meeting  of  the  Commission  is 
open  to  the  public.  The  proposed  agenda 
includes:  Swearing  in  Commissioners, 
Briefings  from  the  Department's  Ethics 
Counsel  Staff  and  from  the  Department's 
Committee  Management  Staff, 
Nomination  and  Election  of  Officers, 
Determination  of  selection  process  for 
an  Executive  Director,  Administration 
issues.  Presentation  on  current  “Uses  of 
Time"  project,  and  Discussion  of  action 
plan. 

Records  are  kept  of  all  Commission 
proceedings,  and  are  available  for 
public  inspection  at  the  Office  of  the 
Commission  at  555  New  Jersey  Ave., 
NW.,  Capitol  Place  Room  610B, 
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Washington.  DC  20208  from  the  hours  of 
9  a.m.  to  5:30  p.m. 

Diane  Ravitch, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 

|FR  Doc.  92-7014  Filed  3-25-92;  8:45  ami 
BILUNG  COOC  4000-0t-M 


DEPARTMENT  OF  ENERGY 

Floodplain  and  Wetland  involvement 
Notification  for  Proposed 
Environmental  Restoration  Action  at 
the  Department  of  Energy’s  Oak  Ridge 
Reservation,  Oak  Ridge,  TN 

agency:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  floodplain  and 
wetland  involvement  and  opportunity 
for  comment. 


SUMMARY:  The  Department  of  Energy 
(DOE)  proposes  to  perform 
environmental  restoration  activities  in 
Waste  Area  Grouping  (WAG)  6  at  Oak 
Ridge  National  Laboratory  (ORNL). 

DOE  would  take  the  proposed  action 
under  sections  104  and  120  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  (CERCLA)  and  40  CFR  300.435. 

WAG  6,  located  approximately  2  miles 
southwest  of  the  ORNL  main  plant,  has 
been  used  for  shallow  land  burial  of 
low-level  radioactive  waste  and  other 
hazardous  material.  Approximately  one- 
half  acre  of  WAG  6  lies  below  the  754  ft. 
contour,  which  marks  the  100-year 
floodplain.  The  floodplain  area  within 
WAG  6  consists  of  land  along  the 
unnamed  tributary  that  drains  the 
western  portion  of  the  WAG.  The 
Emergency  Waste  Basin,  which  will  be 
remediated  as  part  of  W’AG  6,  could  be 
classified  as  a  wetland.  In  addition, 
wetlands  present  along  the  southern  and 
eastern  edges  of  WAG  6  could  be 
hydrologically  affected  by  the  proposed 
action. 

The  proposed  action,  if  implemented, 
would  be  carried  out  with  the 
concurrence  of  the  U.S.  Environmental 
Protection  Agency  and  the  Tennessee 
Department  of  Environment  and 
Conservation.  The  proposed  action  is 
intended  to  stabilize  and  isolate  the 
wastes,  possibly  including  the  following 
steps:  grouting  and  dynamic  compaction 
of  the  waste  burial  areas:  diversion  of 
surface  and  subsurface  stormwater 
flows  away  from  waste  disposal  sites; 
placement  of  low-permeability,  multi¬ 
layer  caps  over  disposal  sites;  and.  if 
necessary,  collection  and  treatment  of 
groundwater  downgradient  from 
disposal  sites  and  within  the  W'AG 
boundaries. 


The  proposed  action  would  be 
performed  in  such  a  manner  as  to  avoid 
or  minimize  potential  impacts  on  the 
floodplain  and  adjacent  wetlands.  In 
accordance  with  DOE  regulations  10 
CFR  1022,  DOE  will  prepare  a 
floodplain/ wetland  assessment  and 
publish  a  floodplain  statement  of 
findings  in  accordance  with  §  1022.15  of 
said  regulations.  Maps  and  further 
information  are  available  from  DOE  at 
the  Information  Resources  Center,  105 
Broadway  Avenue,  Oak  Ridge, 
Tennessee. 

DATES:  Comments  are  due  by  April  10, 
1992. 

ADDRESSES:  Send  comments  to  Robert 
C.  Sleeman,  Director,  Environmental 
Restoration  Division  (EIW-91),  U.S. 
Department  of  Energy,  Post  Office  Box 
2001,  Oak  Ridge,  Tennessee  378.31-8541. 
Fax  Comments  to  FTS  626-7042. 

Paul  D.  Grimm, 

Principal  Deputy  Assistant  Secretary  for 
Environmental  Restoration  and  W'as/e 
Management. 

(FR  Doc.  92-7051  Filed  3-25-92;  8  45  am) 

BILLING  CODE  6450-01-M 


Energy  Information  Administration 

Agency  Information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 
Administration,  Energy. 

ACTION:  Notice  of  request  submitted  for 
review  by  the  Office  of  Management 
and  Budget. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L  No. 
96-511,  44  U.S.C.  3301  et  seq.).  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reductions  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (a  DOE  component  which 
term  includes  the  Federal  Energy 
Regulatory  Commission  (FERC));  (2) 
Collection  number(s);  (3)  Current  OMB 
docket  number  (if  applicable);  (4) 
Collection  title:  (5)  Type  of  request,  e.g., 
new,  revision,  extension,  or 
reinstatement;  (6)  Frequency  of 
collection:  (7)  Response  obligation,  i.e.. 


mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit:  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate  of 
the  average  hours  per  response:  (12)  The 
estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  by  April 
27, 1992.  If  you  anticipate  that  you  will 
be  submitting  comments  but  find  it 
difficult  to  do  so  within  the  time  allowed 
by  this  notice,  you  should  advise  the 
OMB  DOE  Desk  Officer  listed  below  of 
your  intention  to  do  so  as  soon  as 
possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  EIA  contact  listed 
below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  OfFicer, 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  726  (ackson  Place  NW., 
Washington.  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES 
OF  RELEVANT  MATERIALS  CONTACT:  ]ay 

Casselberry,  Office  of  Statistical 
Standards,  (EI-73),  Forrestal  Building, 
U.S.  Department  of  Energy.  Washington. 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  254-5348. 
SUPPLEMENTARY  INFORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Civlian  Radioactive  Waste 
Management. 

2.  NWPA-830R  A/G. 

3. 1901-0260. 

4.  Standard  Contract  for  Disposal  of 
Spent  Nuclear  Fuel  and/or  High-Level 
Radioactive  Waste. 

5.  Revision — ^This  request  is  for 
approval  of  Appendix  C  where  contract 
holders  will  designate  the  facility  where 
DOE  will  accept  their  fuel,  the  number 
of  assemblies  to  be  accepted,  and  the 
mode  of  transportation  to  ship  the 
assemblies.  The  information  collected 
will  be  used  to  determine  the  Federal 
waste  transportation  cask  mix  needed  to 
meet  DOE’s  commitments. 

6.  Quarterly,  Annually,  and  On 
occasion. 

7.  Mandatory. 

8.  Businesses  or  other  for  profit. 

9. 100  respondents. 

10.  4.25  responses. 

11.  37.94  hours  per  response. 

12. 16.125  hours. 
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13.  NWPA-830R  A/G  is  designated  to 
serve  as  the  service  document  for 
entries  into  the  Department  of  Energy 
(DOE)  accounting  records  to  transmit 
data  from  “utilities"  concerning 
payment  of  their  contribution  to  the 
Nuclear  Waste  Fund.  This  form  is  used 
by  electric  utilities,  vendors,  and  owners 
of  nuclear  fuel  to  purchase  the  services 
of  the  DOE  for  disposal  of  their  spent 
nuclear  fuel  and  high-level  waste. 

Statutory  Authority:  Sec.  5(a).  5(b).  13(b). 
and  52.  Pub.  L  No.  93-275.  Federal  Energy 
Administration  Act  of  1974. 15  U.S.C. 

§  764(a).  764(b).  772(b).  and  790a. 

Issued  in  Washington.  DC,  March  19, 1992. 
Yvonne  M.  Bishop, 

Director,  Statistical  Standards,  Energy 
Information  Administration. 

(FR  Doc.  92-7053  Filed  3-25-92;  8.45  am) 
BILUNO  CODE  e4S0-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  GP92-8-000;  FERC  No.  JD91> 
08540T] 

State  Oil  and  Gas  Board  of  Alabama, 
Tight  Formation  Determination— 
Alabama-3,  Pottsville  Series 
Sandstones;  Preliminary  Finding 

March  19. 1992. 

The  State  Oil  and  Gas  Board  of 
Alabama  (Alabama)  determined  that  the 
sandstones  of  the  Pottsville  Series,  in 
the  Black  Warrior  Coal  Basin,  qualify  as 
a  tight  formation  under  section  107(b)  of 
the  Natural  Gas  Policy  Act  of  1978. 

For  the  reasons  discussed  below,  the 
Commission  issues  this  notice 
preliminarily  finding  that  the 
determination  is  not  supported  by 
substantial  evidence. 

Alabama’s  Determination 

On  August  12, 1991,  Alabama 
submitted  an  affirmative  tight  formation 
area  determination  for  the  Pottsville 
Series  sandstones  in  the  Black  Warrior 
Coal  Basin.*  The  determination  covers 
almost  one  million  acres  in  portions  of 
Hale.  Tuscaloosa,  Pickens,  and  Greene 
Counties.  Alabama.  The  recommended 
interval  ranges  in  thickness  from  2,000 
to  2,500  feet  within  the  recommended 
area  and  consists  of  the  Pottsville 
sandstones  found  beneath  the  top  of  the 
Mary  Lee  coal  interval.  Coal  seams 
occurring  within  the  subject  Pottsville 


'  The  Black  Warrior  Basin  is  an  active  coalbed 
methane  area  due.  in  part,  to  the  tax  credit  for  coal 
aeam  gas.  Cas  in  the  area  is  produced  from  the 
Pottsville  coal  seams,  which  occur  in  discrete 
groups  and  are  separated  by  the  Pottsville 
sandstones  and  shales. 


interval  are  excluded  from  Alabama’s 
tight  formation  determination. 

Alabama  concluded  that  the  Pottsville 
sandstones  meet  the  Commission’s  0.1 
millidarcy  (md)  permeability  guideline 
based  on  data  from  two  wells  in  the 
recommended  area,  the  Skelton  *6-16 
(«6-16)  and  Brown  *8-7  (*8-7)  wells. 
The  notice  also  indicates  that  both  wells 
do  not  produce  from  the  Pottsville 
sandstones  and  are  considered  dry 
holes. 

The  notice  does  not  contain  any 
natural  gas  or  crude  oil  flow  rate  data. 
Alabama  asserts  that  the  recommended 
interval  meets  the  Commission’s  natural 
gas  and  crude  oil  flow  rate  guidelines 
because  there  has  been  no  production  of 
the  Pottsville  sandstones  from  any  of  the 
wells  that  have  penetrated  the 
formation. 

The  record  also  indicates  that 
hundreds  of  shallow  coalbed  methane 
wells  drilled  into  the  Mary  Lee  Coal 
interval  penetrated  the  upper  part  of  the 
Pottsville  Series  in  the  recommended 
area  and  that  all  of  these  wells  are 
considered  to  be  dry  holes  with  respect 
to  the  Pottsville  sandstones  since  they 
do  not  produce  from  these  sandstones. 

Staffs  Tolling  Letter  and  Alabama’s 
Response 

By  letter  dated  September  26, 1991, 
staff  requested  Alabama  to  explain  why 
it  believed  that  the  existing  well  data 
from  the  two  dry  holes  meets  the 
Commission’s  in  situ  permeability  and 
flow-rate  guidelines  and  supports  the 
designation  of  the  entire  vertical  and 
geographical  area  as  a  tight  formation. 

Alabama’s  February  3, 1992  response 
does  not  provide  any  additional  data  for 
wells  drilled  in  the  recommended  area. 
The  response  provides  additional  data 
that  the  applicant  (Hawkeye  Oil  &  Gas, 
Inc.)  provided  for  18  wells  located 
outside  and  immediately  adjacent  to  the 
recommended  area.  The  data  includes  a 
core  report  for  one  Pottsville  sandstones 
well  (the  Justiss-Curry  *14-16)  and  a 
summary  of  the  interpretation  of  69  drill 
stem  tests  conducted  on  the  18  wells.® 

Of  the  18  new  data  wells.  16  are 
Pottsville  sandstones  producers  and  2 
are  dry  holes. 

Alabama  believes  that  this  additional 
data  indicates  that  the  Pottsville 
sandstones  inside  the  recommended 
area  would  meet  the  0.1  md  permeability 
guideline  because: 

•  Only  1  of  the  34  Pottsville 
sandstones  core  samples  recovered  from 
the  Justiss-Curry  #14-16  well  exceeds 
0.1  md;  and 


*  The  actual  drill  stem  lest  results  have  not  been 
jprovided. 


•  41  of  the  69  drill-stem  tests  (59.4%) 
resulted  in  permeabilities  below  0.1  md 
and  only  12  of  69  (17.4%)  resulted  in 
permeabilities  in  excess  of  0.1  md.® 

Alabama  also  submitted  a  map  and 
states  that  the  map  “indicates  the  fields 
adjacent  to  the  proposed  area  which 
produce  from  the  proposed  tight  sands 
interval.  The  subject  fields  are  Snead's 
Creek.  Woolbank  Creek,  and  Big  Creek, 
all  of  which  produce  from  the  subject 
sandstones  located  along  faults  which 
enhance  permeability  through  the 
fracture  systems.” 

Discussion 

The  determination  does  not  contain 
substantial  evidence  to  support  the 
conclusion  that  the  estimated  average  in 
situ  permeability  meets  the 
Commission’s  guideline. 

Section  271.703(c)(2)  of  the 
Commission’s  regulations  establishes 
guidelines  that  a  formation  must  meet 
the  qualify  as  a  tight  formation.  Among 
other  things,  the  estimated  average  in 
situ  gas  permeability,  throughout  the 
day  section,  must  be  expected  to  be  0.1 
md  or  less. 

Our  review  shows  that  the  record 
contains  extremely  limited  permeability 
data.  There  is  permeability  data  for  only 
two  wells  in  the  recommended  area  but 
each  well  is  a  dry  hole  in  the  Pottsville 
sandstones  and  was  never  completed 
for  production  from  these  sandstones. 
Therefore,  the  permeability  values  do 
not  reflect  in  situ  permeabilities  within 
pay  sections.  In  addition,  the 
permeability  data  for  the  18  wells 
outside  the  recommended  area  come 
from  two  clusters  of  wells  in  relatively 
small  areas  along  fault  and  fracture 
systems.  Moreover,  41  of  the  drill-stem 
test  results  seems  to  indicate  that  a  pay 
section  doesn’t  exist  and  the  remaining 
12  drill-stem  test  results  indicate 
permeabilities  in  excess  of  the  0.1  md 
limit.  Finally,  although  the  data  for  these 
18  wells  may  indicate  permeability  for 
the  Pottsville  sandstones,  these 
permeabilities  apply  to  the  relatively 
narrow  confines  of  the  fault  and  fracture 
systems  where  the  18  wells  are  located. 
There  is  no  evidence  showing  that  this  is 
characteristic  of  the  rest  of  the 
formation. 

Therefore,  in  view  of  the  geographical 
size  and  vertical  extent  of  the 
recommended  formation,  the 
Commission  finds  that  the  record  does 
not  contain  substantial  evidence 
showing  that  the  formation  meets  the 
Commission’s  permeability  guideline. 


*  The  remaining  16  lesis  either  failed 
mechanically  or  were  deemed  to  be  inconclusive. 
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The  determination  does  not  contain 
substantial  evidence  showing  that  the 
expected  stabilized  pre-stimulation  flow 
rate  meets  the  Commission's  guidelines. 

Section  271.703(c)(2)(i)(B)  of  the 
regulations  requires  Alabama  to 
determine  that  the  formation's  pre¬ 
stimulation  stabilized  flow  rate  against 
atmospheric  pressure  of  wells 
completed  for  production  therein  is  not 
expected  to  exceed  a  applicable 
maximum  allowable  flow  rate  specified 
in  the  regulations. 

Since  no  wells  have  been  completed 
for  production  in  the  Pottsville  Series 
within  the  recommended  area,  the 
record  contains  no  production  data. 
Additionally,  Alabama's  response  to  the 
tolling  letter  did  not  provide  any  natural 
gas  or  crude  oil  flow  rate  information  for 
the  10  wells  outside  the  recommended 
area.  Moreover,  the  record  shows  that 
the  only  production  obtained  from  the 
recommended  formation  has  been  from 
the  hundreds  of  shallow  Pottsville  coal 
seam  wells,  which  typically  will  only 
penetrate  roughly  the  upper  20  percent 
of  the  recommended  Pottsville  interval, 
and  whose  production  is  excluded 
because  the  determination  does  not 
include  the  Pottsville  coal  seams.  The 
coal  seam  producing  wells  are 
considered  to  be  dry  with  respect  to  the 
Pottsville  sandstones,  since  they  don't 
produce  from  the  sandstones. 

Since  the  record  provides  no 
indication  whatsoever  as  to  the  pre¬ 
stimulation  natural  gas  and  crude  oil 
production  characteristics  of  the  subject 
sandstones,  we  find  that  the  record  does 
not  contain  substantial  evidence 
showing  that  the  expected  stabilized 
pre-stimulation  flow  rate  meets  the 
Commission's  guidelines. 

Under  §  275.202(a)  of  the  regulations, 
the  Commission  may  make  a 
preliminary  finding,  before  any 
determination  becomes  final,  that  the 
determination  is  not  supported  by 
substantial  evidence  in  the  record. 
Based  on  the  foregoing  facts,  the 
Commission  hereby  makes  a 
preliminary  finding  that  Alabama's 
determination  is  not  supported  by 
substantial  evidence  in  the  record  upon 
which  it  was  made.  Alabama  or  the 
applicant  may,  within  30  days  from  the 
date  of  this  preliminary  finding,  submit 
written  comments  and  request  an 
informal  conference  with  the 
Commission  pursuant  to  §  275.202(f)  of 
the  regulations.  A  final  Commission 
order  will  be  issued  within  120  days 
after  the  issuance  of  this  preliminary 
finding. 


By  direction  of  the  Commission. 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  92-6973  Filed  3-25-92:  8:45  am| 
BILUNG  CODE  6717-01-M 


[Docket  No.  JD92-04475T  Cok>rado-33 
Antendment] 

State  of  Colorado;  Determination  by 
Jurisdictional  Agency  Designating 
Tight  Formation 

March  19. 1992. 

Take  notice  that  on  March  11. 1992, 
the  Oil  and  Gas  Conservation 
Commission  of  the  State  of  Colorado 
(Colorado),  submitted  the  above- 
referenced  notice  of  determination 
pursuant  to  §  271.703(c)(3)  of  the 
Commission's  regulations,  that  a  portion 
of  the  Shannon  Formation  in  Boulder 
and  Weld  Counties,  Colorado,  qualifies 
as  a  tight  formation  under  section  107(b) 
of  the  Natural  Gas  Policy  Act  of  1978 
(NGPA).  The  proposed  area  was 
previously  recommended  for  designation 
as  a  tight  formation;  however, 
withdrawal  of  that  recommendation  was 
granted  by  Commission  Order  dated 
May  12. 1987  in  Docket  No.  RM79-76- 
174  (Colorado-33).  The  area  of 
application  is  described  as  follows: 

Township  1  North,  Range  68  West.  6th  P.M. 

Sections  1  through  18:  All 
Township  1  North,  Range  69  West,  6th  P.M. 

Sections  1  through  3  and  10  through  15:  All 
Township  2  North,  Range  68  West,  6th  P.M. 

Sections  19  through  36:  All 
Township  2  North,  Range  69  West,  6th  P.M. 

Sections  22  through  27  and  34  through  36: 

Ail 

The  notice  of  determination  also 
contains  Colorado's  findings,  as 
amended  on  March  17, 1992,  that  the 
referenced  portion  of  the  Shannon 
Formation  meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  92-6971  Filed  3-25-92: 8:45  am) 

BILUNQ  CODE  6717-01-M 


[Docket  No.  JD92-04473T  Colorado-34 
Amendment] 

State  of  Colorado;  NGPA 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

March  19. 1992. 

Take  notice  that  on  March  11, 1992, 
the  Oil  and  Gas  Conservation 
Commission  of  the  State  of  Colorado 
(Colorado)  submitted  the  above- 
referenced  notice  of  determination 
pursuant  to  §  271.703(c)(3)  of  the 
Commission's  regulations,  that  a  portion 
of  the  Sussex  Formation  in  Boulder  and 
Weld  Counties,  Colorado,  qualifies  as  a 
tight  formation  under  section  107(b)  of 
the  Natural  Gas  Policy  Act  of  1978 
(NGPA).  The  proposed  area  was 
previously  recommended  for  designation 
as  a  tight  formation;  however, 
withdrawal  of  the  recommendation  was 
granted  by  Commission  Order  dated 
May  12, 1987  in  Docket  No.  RM79-76- 
175  (Colorado-34).  The  area  of 
application  is  described  as  folllows: 

Township  1  North,  Range  68  West,  6th  P.M. 

Sections  1  through  18:  All 
Twonship  1  North,  Range  69  West.  6th  P.M. 

Sections  1  through  3  and  10  through  15:  All 
Township  2  North.  Range  68  West,  6th  P.M. 

Section  19  through  36:  All 
Township  2  North,  Range  69  West,  6th  P.M. 

Sections  22  through  27  and  34  through  36: 

All 

The  notice  of  determination  also 
contains  Colorado's  findings,  as 
amended  on  March  17, 1992,  that  the 
referenced  protion  of  the  Sussex 
Formation  meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  10  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  92-6972  Filed  3-25-92:  8.45  am) 
BILLING  CODE  6717-01-M 


[Docket  No.  CI85-513-0141 

El  Paso  Natural  Gas  Co.  Report  of 
Refunds  and  Request  for  Termination 
of  Refund  Obligation 

Take  notice  that  on  February  20, 1992, 
El  Paso  Natural  Gas  Company,  P.O.  Box 
1492,  El  Paso,  Texas  79978,  Filed  with  the 
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Federal  Energy  Regulatory  Commission 
a  refund  report  showing  that  during 
calendar  year  1991.  El  Paso  did  not 
receive  additional  refunds  from 
remaining  small  working  interest 
owners:  therefore  El  Paso  did  not  flow¬ 
through  any  refunds  to  its  customers.  El 
Paso  states  that  the  Commission’s 
October  17, 1990  order  in  Docket  No. 
C185-513-012  requires  El  Paso  to  make 
annual  flow-through  refunds  and  file  a 
refund  report  of  additional  amounts 
received  from  small  working  interest 
owners. 

El  Paso  is  also  requesting  that  it  be 
relieved  of  any  further  refund  obligation 
under  Docket  No.  CI85-51 3-000  because 
no  further  flow-through  refunds  are 
likely  and  the  remaining  amounts 
involved  are  de  minimis.  By  letter  dated 
February  28. 1992,  the  Public  Utilities 
Commission  of  the  State  of  California 
filed  comments  indicating  that  it  does 
not  oppose  El  Paso's  request. 

Any  person  desiring  to  protest  said 
filing  should  file  q  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and  385.211). 
All  such  protests  should  be  filed  on  or 
before  March  27, 1992.  Protest  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  92-6976  Filed  3-25-92:  8:45  am] 
BILLING  CODE  6717-01-M 


[Docket  No.  TA92-1-46-000] 

Kentucky  West  Virginia  Gas  Co. 
Proposed  change  In  Tariff 

March  19, 1992. 

Take  notice  that  Kentucky  West 
Virginia  Gas  Company  (“Kentucky 
West")  on  March  17, 1992,  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  ("Commission") 
its  Thirty-Sixth  Revised  Sheet  No.  41  to 
become  effective  on  May  1. 1992.  Tlie 
tariff  sheet  implements  Kentucky  West’s 
annual  PGA  filing  and  reflects  a 
deferred  gas  cost  adjustment  of  (SO.0175) 
and  a  ($0.9384)  current  adjustment 
decrease  based  on  an  average  cost  of 
purchased  gas  effective  May  1. 1992.  of 
$1.0098  per  dth. 


Kentucky  West  states  that,  by  its 
filing,  or  any  request  or  statement  made 
therein,  it  does  not  waive  any  rights  to 
collect  amounts,  nor  the  right  to  collect 
carrying  charges  applicable  thereto,  to 
which  it  is  entitled  pursuant  to  the 
mandate  of  the  United  States  Court  of 
Appeals  for  the  Fifth  Circuit  issued  on 
March  6, 1986,  in  Kentucky  West 
Virginia  Gas  Co.,  v.  FERC,  780  F.2d  1231 
(5th  Cir.  1986),  or  to  which  it  becomes 
entitled  pursuant  to  any  other  judicial 
and/or  administrative  decisions. 

Kentucky  West  states  that  a  copy  of 
its  filing  has  been  served  upon  each  of 
its  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street,  NE.,  Washington, 
DC  30426,  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission’s  Rules 
of  Practice  and  Procedure  18CFR  385.211 
and  385.214.  All  such  motions  of  protests 
should  be  filed  on  or  before  April  3. 

1992.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  92-6969  Filed  3-25-92:  8:45  amj 
BILLING  CODE  Srir-OI-M 


(Docket  No.  CP7e-124-0191 

Northern  Border  Pipeline  Co.;  Petition 
to  Amend 

March  20, 1992. 

Take  notice  that  on  March  9, 1992, 
Northern  Border  Pipeline  Company 
(Northern  Border),  1111  South  103rd 
Street.  Omaha,  Nebraska  68124-1000, 
filed  in  Docket  No.  CP78-1 24-019 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  a  petition  to  amend  the 
certificate  of  public  convenience  and 
necessity  issued  on  April  28, 1980,  and 
June  20. 1980,  in  Docket  No.  CP78-124  to 
add  various  new  receipt  and  delivery 
points  to  shipper  contracts,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Northern  Border  states  that  in  1989,  it 
filed  a  petition  to  amend  in  Docket  No. 
CP78-124-010  requesting  authority  to 
implement  an  amended  service 
agreement  with  one  of  its  customers.  It 
is  explained  that  the  amended  service 


agreement  provided  for  an  increase  in 
service  at  one  delivery  point.  Northern 
Border  further  states  that  the 
Commission  issued  an  order  on  June  27, 
1989,  dismissing  the  petition  to  amend, 
reasoning  that  Northern  Border  already 
had  the  authority  to  implement  the 
change  in  service  under  its  Subpart  G 
blanket  certificate  in  Docket  No.  CP86- 
395-000.  Northern  Border  explains  that  it 
subsequently  undertook  to  implement 
amended  service  agreements  covering 
the  addition  of  secondary  receipt  and 
delivery  points  and  an  increase  in 
service  at  one  delivery  point  by  making 
tariff  filings  on  April  23. 1991,  and 
January  31. 1992.  It  is  indicated  that  the 
Gommission,  by  order  dated  February 
28, 1992,  rejected  the  service  agreement 
amendments  without  prejudice  to 
Northern  Border  refiling  the  amended 
exhibits  after  receiving  requisite  section 
7  certificate  authority. 

Northern  Border  asserts  that  it  has 
filed  for  rehearing  of  the  Commission’s 
February  28. 1992,  rejection  order.  In  the 
alternative,  it  is  indicated.  Northern 
Border  requests  authority  to  amend  its 
certificate  to  allow  it  to  implement  the 
amended  service  agreements.  However, 
Northern  Border  stresses  that  it  seeks  to 
amend  its  certificate  only  to  the  extent 
that  the  Commission  fails  to  grant  its 
rehearing  request  and  determines  that  a 
certificate  amendment  is  necessary. 

In  its  petition  to  amend.  Northern 
Border  specifies  six  contract, 
amendments  that  have  been  executed 
w'ith  its  United  States  shippers — 
Northern  Natural  Gas  Company 
(Northern),  Panhandle  Eastern  Pipe  Line 
Company,  and  Natgas  (U.S.)  Inc. 
Northern  Border  states  that  all  but  one 
of  the  amendments  involve  the  addition 
■  of  either  secondary  receipt  points  or 
secondary  delivery  points,  and  as  such, 
have  no  effect  on  the  allocation  of 
Northern  Border’s  cost  of  service  or  the 
total  volumes  of  service  provided. 
Northern  Border  states  that  the  other 
amendment  involves  an  increase  of 
5,000  Mcf  per  day  of  primary  delivery 
point  volumes  for  Northern  at  the 
Welcome,  Minnesota,  delivery  point. 
Northern  Border  explains  that  the 
purpose  of  this  amendment  is  to  provide 
operational  flexibility  to  Northern 
Natural.  Northern  Border  states  that 
Northern’s  total  contract  volumes 
remain  unchanged,  but  that  Northern’s 
allocation  of  Northern  Border’s  cost  of 
service  would  increase  slightly  due  to 
the  amendment.  Northern  Border  asserts 
that  the  allocation  of  its  cost  of  service 
to  all  other  customers  would  be  reduced 
by  the  same  amount. 

Northern  Border  requests  that 
Commission  authorization  be  granted 
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retroactivity  to  the  dates  of  initial 
receipts  and  deliveries  pursuant  to  the 
amended  contracts  and  that  the 
authorization  extend  for  the  full  terms  of 
the  amended  agreements. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
March  30, 1992,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  rules  of  practice  and 
procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene  in 
accordance  with  the  Commission’s 
Rules. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  92-6974  Filed  3-25-92:  8:45  am| 
BiLUNG  CODE  6717-01-M 


[Docket  No.  RP92-141-000] 

Northwest  Pipeline  Corp.;  Changes  in 
FERC  Gas  Tariff 

March  19. 1992. 

Take  notice  that  on  March  17, 1992 
Northwest  Pipeline  Corporation 
(“Northwest”)  tendered  the  following  for 
filing  and  acceptance  to  be  a  part  of  its 
FERC  Gas  Tariff: 

Second  Revised  Volume  No.  1 
First  Revised  Sheet  No.  108 
Original  Sheet  No.  10&-A 

First  Revised  Volume  No.  1-A 
Thirteenth  Revised  Sheet  No.  201 
First  Revised  Sheet  No.  304-B 
Original  Sheet  No.  304-C 
Second  Revised  Sheet  No.  305 
First  Revised  Sheet  No.  317-B 
First  Revised  Sheet  No.  317-C 
Original  Sheet  No.  317-D 
First  Revised  Sheet  No.  403 
First  Revised  Sheet  No.  404 
First  Revised  Sheet  No.  411 
Original  Sheet  No.  411-A 
Original  Sheet  No.  508 
Sheet  No.  509 
Original  Sheet  No.  517 
Sheet  Nos.  518  through  600 

Northwest  states  that  the  purpose  of 
this  filing  is  to  propose  language  in 
Northwest's  tariff  to  revise  (1)  the 
"Facilities  Reimbursement"  provisions 
in  Rate  Schedules  TI-1  and  TF-l,  (2)  the 
“Failure  to  Pay  Bills"  sections  of  the 


Tariff,  and  (3)  the  Tariff  definitions  of 
“Receipt  Points”  and  “Delivery  Points.” 

Northwest  has  requested  an  effective 
date  of  April  17, 1992  for  the  tendered 
sheets.  Northwest  states  that  a  copy  of 
the  filing  is  being  served  on  Northwest's 
jurisdictional  customer  listed  and 
affected  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  rules  of 
practice  and  procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  March  26, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  O.  Cashell, 

Secretary. 

(FR  Doc.  92-6968  Filed  3-25-92:  8:45  am) 
BILUNG  CODE  6717-01-11 


[Docket  Nos.  TM91-8-37-002  and  Tiyi92-2- 
37-004] 

Northwest  Pipeline  Corp.;  Report  of 
Refunds 

March  20, 1992. 

Take  notice  that  on  March  6. 1992, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
a  refund  report  showing  refunds  of 
$2,357,654.35  ($2,300,778.07  of  principal 
and  $56,876.28  in  interest)  on  March  8, 
1992.  These  refunds  apply  to 
Northwest’s  Supplier  Settlement 
Payment  Commodity  Surcharge  for  its 
customers  that  were  subject  to  the 
Surcharge  from  July  1,  IWl,  through 
December  31, 1991,  and  were  made  in 
compliance  with  the  Commission’s  order 
issued  January  23, 1992;  in  Docket  Nos, 
TM91-B-37-001  and  TM92-2-37-003. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426,  in  accordance 
with  rule  211  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  March  27. 1992. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 


not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  Hling  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  92-6976  Filed  3-25-92: 8:45  am) 
BILUNG  CODE  6717-01-M 


[DockBt  Nob.  RP88-67-000,  RP88-81-000, 
RP88-221-000,  RP90-1 19-001,  RP91-4-000, 
and  RP91-1 19-000  (Phaae  I/Rates) 

Texas  Eastern  Transmission  Corp.; 
Informal  Settlement  Conference 

March  19, 1992. 

Take  notice  that  a  conference  of  the 
Steering  Committee  is  scheduled  to  be 
convened  in  this  proceeding  on 
Wednesday,  April  1, 1992,  at  10  a.m.,  at 
the  offices  of  the  Federal  Energy 
Regulatory  Commission.  810  First  Street, 
NE.,  Washington,  DC.  Parties  may 
designate  anyone  they  wish  for  the 
Steering  Committee,  but  business 
representatives  are  encouraged. 
Participants  on  the  Steering  Committee 
should  include  individuals  who  are  in  a 
position  to  commit  their  parties  quickly 
on  matters  of  substance. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b).  is  invited  to  attend. 
Persons  wishing  to  become  a  party  must 
move  to  intervene  and  receive 
intervenor  status  pursuant  to  the 
Commission’s  regulations  (18  CFR 
385.214). 

For  additional  information,  contact  Dennis 
H.  Melvin  at  (202)  208-0042  or  Arnold  H. 
Meltz  at  (202)  206-2161. 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  92-6970  Filed  3-25-92:  8:45  am) 
BILUNG  CODE  6717-01-M 


Office  of  Fossil  Energy 

[FE  Docket  No.  92-19-NG] 

Oregon  Natural  Gas  Development 
Corp.;  Application  for  Blanket 
Authorization  to  Import  Natural  Gas 
From  Canada 

agency:  Department  of  Energy,  Office  of 
Fossil  Energy. 

ACTION:  Notice  of  application  for 
blanket  authorization  to  import  natural 
gas  from  Canada. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  (DOE)  gives 
notice  of  receipt  on  February  18, 1992,  as 
amended,  of  an  application  filed  by 
Oregon  Natural  Gas  Development 
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Corporation  (ONGDC)  requesting 
blanket  authorization  to  import  from 
Canada  up  to  10  Bcf  of  natural  gas  over 
a  two-year  period  commencing  with  the 
date  of  first  delivery  ONGDC  intends  to 
use  only  existing  pipeline  facilities 
within  the  United  States  and  states  that 
it  will  submit  quarterly  reports  detailing 
each  transaction. 

The  application  was  filed  under 
section  3  of  the  Natural  Gas  Act  and 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127,  Protests,  motions  to 
intervene,  notices  of  intervention  and 
written  comments  are  invited. 

OATES:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time.  April  27, 1992. 
ADDRESSES:  Office  of  Fuels  Programs. 
Fossil  Energy.  U.S.  Department  of 
Energy.  Room  3F-056,  FE-50,  Forrestal 
Building.  1000  Independence  Avenue, 
SW..  Washington.  DC  20585.  (202)  586- 
9482. 

FOR  FURTHER  INFORMATION: 

Charles  E.  Blackburn,  Office  of  Fuels 
Programs,  Fossil  Energy,  U.S. 
Department  of  Energy.  Forrestal 
Building,  room  3F-094. 1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585,  (202)  586-7751. 
Diane  Stubbs.  Office  of  General  Counsel 
for  Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  room  6E- 
042, 1000  Independence  Avenue.  SW.. 
Washington.  DC  20585,  (202)  586-6667. 
SUPPLEMENTARY  INFORMATION:  ONGDC. 
an  Oregon  corporation  with  its  principal 
place  of  business  in  Portland.  Oregon,  is 
a  wholly-owned  subsidiary  of 
Northwest  Natural  Gas  Company. 
ONGDC  is  engaged  in  the  marketing  and 
production  of  natural  gas  in  the  Western 
United  States.  ONGDC  requests 
authority  to  import  gas  on  its  own  behalf 
as  well  as  on  behalf  of  suppliers  and 
purchasers  for  whom  ONGDC  may  act 
as  an  agent.  The  gas  ONGDC  proposes 
to  import  would  enter  the  U.S.  at  points 
on  the  international  border  near  Sumas, 
Washington,  and  Kingsgate.  British 
Columbia.  The  terms  of  each  spot  on 
short-term  transaction  will  be 
determined  by  competitive  factors  in  the 
natural  gas  marketplace. 

The  decision  on  the  application  for 
import  authority  will  be  made  consistent 
with  the  DOE’S  gas  import  policy 
guidelines,  under  which  the 
competitiveness  of  an  import 
arrangement  in  the  markets  serv’ed  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 


6684,  February  22. 1984).  Parties, 
especially  those  that  may  oppose  this 
application,  should  comment  on  the 
issue  of  competitiveness  as  set  forth  in 
the  policy  guidelines  regarding  the 
requested  import  authority.  The 
applicant  asserts  that  imports  made 
under  the  proposed  arrangement  will  be 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA),  42  U.S.C.  4321  et  seg., 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 

The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notice  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notice  of  intervention,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  address 
listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 


material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  fact. 

If  an  additional  procedure  is 
scheduled,  notice  w'ill  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  ONGDC  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  D^ket 
Room,  room  3F-056  at  the  above 
address.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC  on  March  16. 
1992. 

Charies  F.  Vacek, 

Deputy  Assistant  Secretary  for  Fuels 
Programs.  Office  of  Fossil  Energy. 

(FR  Doc.  92-7052  Filed  3-25-92;  8:45  am) 
BILUNQ  CODE  64S0-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(530Z92005;  FRL-4117-7J 

Proposing  to  Grant  a  Variance  from 
Land  Disposal  Restrictions  to  Exxon 
Company,  U.S.A.,  Billings,  MT 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed  decision. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  is  today 
proposing  to  grant  a  no-migration 
variance  to  Exxon  Company  U.S.A. 
(Exxon).  This  variance  would  allow 
Exxon  to  place  untreated  hazardous 
wastes,  subject  to  the  land  disposal 
restrictions  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
(42  U.S.C.  36901  et.  seq.),  in  the  Exxon 
Billings  Refinery’s  New  South  Land 
Treatment  Unit  (NSLTU)  in  Billings. 
Montana.  Exxon  submitted  a  petition  to 
EPA  under  40  CFR  208.6  requesting  a  no¬ 
migration  variance  from  the  RCRA  land 
disposal  treatment  standards  on  the 
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grounds  that  treatment  was  unnecessary 
to  protect  human  health  and  the 
environment  because  there  would  be  no 
migration  of  hazardous  constituents 
from  the  land  disposal  unit.  After  a 
review  of  Exxon’s  petition  and 
supporting  information,  EPA  has 
tentatively  concluded  that  Exxon  has 
demonstrated,  to  a  reasonable  degree  of 
certainty,  that  hazardous  constituents 
will  not  migrate  out  of  the  land 
treatment  facility  for  as  long  as  the 
wastes  remain  hazardous.  The  Agency 
is  placing  certain  conditions  on  the 
variance  to  ensure  compliance  with  the 
no-migration  demonstration. 

DATES:  Comments  on  today's  proposed 
rule  must  be  received  on  or  before  May 
11. 1992. 

ADDRESSES:  Three  copies  of  your 
comments  on  today's  proposal  should  be 
sent  to  EPA.  Two  copies  should  be  sent 
to  the  docket  clerk  at  the  following 
address:  U.S.  Environmental  Protection 
Agency,  RCRA  Docket  (OS-305).  401  M 
Street,  SW..  Washington,  DC  20460.  A 
third  copy  should  be  sent  to  Allyson 
llgarte.  Office  of  Solid  Waste  (OS-343), 
U.S.  Environmental  Protection  Agency, 
401  M  Street.  SW.,  Washington,  DC 
20460.  Identify  your  comments  at  the  top 
with  the  regulatory  docket  number  F-92- 
NEBP-FFFFF. 

The  RCRA  regulatory  docket  for  this 
proposed  notice  is  located  at  the  U.S. 
Environmental  Protection  Agency  (room 
M2427),  401  M  Street.  SW.,  Washington, 
DC  20460,  and  is  available  for  viewing 
from  9  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  on  Federal  holidays.  Call 
(202)  260-9327  for  appointments.  Up  to 
100  pages  may  be  copied  free  of  charge 
from  any  one  regulatory  docket. 
Additional  copies  are  ^.15  per  page. 

A  copy  of  the  record  supporting  this 
proposal  is  also  available  to  the  public 
in  Helena.  Montana,  at  the  EPA  Region 
VIII,  Montana  Operations  Office. 

Federal  Building,  301  South  Park.  The 
public  may  make  arrangements  to  view 
the  documents  by  calling  Stephanie 
Wallace  at  (406)  449-5414.  This  docket  is 
available  for  inspection  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  general  information,  contact  the 
RCRA  Hotline  at  (800)  424-9346  toll  free 
or  at  (703)  920-9810  in  the  Washington, 
DC  area.  For  technical  information 
concerning  this  notice,  contact  Athena 
Rodbell,  Office  of  Solid  Waste  (OS-343), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington,  DC 
20460.  at (202)  260-4519. 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  RCRA  Land  Disposal  Restrictions: 
No-Migration  Variances 

The  Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  which 
amend  the  Resource  Conservation  and 
Recovery  Act  (RCRA),  impose 
substantial  new  requirements  on  the 
land  disposal  of  hazardous  waste.  In 
particular,  the  amendments  prohibit  the 
continued  land  disposal  of  specified 
hazardous  wastes,  unless  the  wastes 
meet  treatment  standards  specified  by 
EPA  before  land  disposal  occurs,  or 
unless  a  demonstration  is  made  to  EPA 
that  “there  will  be  no  migration  of 
hazardous  constituents  from  the 
disposal  unit  for  as  long  as  the  wastes 
remain  hazardous”  (RCRA  section 
3004(d),  (e)  and  (g)).  (A  positive 
determination  under  this  authority  is 
referred  to  as  a  "no-migration" 
variance.)  The  term  “land  disposal" 
includes  placement  of  hazardous  waste 
“in  a  landfill,  surface  impoundment, 
waste  pile,  injection  well,  land 
treatment  facility,  salt  dome  formation, 
salt  bed  formation,  or  underground  mine 
or  cave”  (RCRA  section  3004(k)). 

The  HSWA  amendments  provided  for 
a  schedule  according  to  which  specific 
wastes  become  subject  to  the  land 
disposal  restrictions.  In  the  case  of 
certain  petroleum  refining  wastes  (EPA 
Hazardous  Waste  Nos.  K048-K052)  the 
restrictions  went  into  effect  on 
November  8. 1990.  As  of  that  date,  K048- 
K052  wastes  that  have  not  been  treated 
to  specified  levels  (Best  Demonstrated 
Available  Technology)  may  not  be 
placed  in  a  land  disposal  unit,  unless 
EPA  grants  a  no-migration  variance 
specific  to  that  waste  and  that  unit.  In 
the  case  of  hazardous  wastes  listed  after 
enactment  of  the  1984  HSWA 
amendments,  EPA  is  required  to  make  a 
Land  Disposal  Restrictions  (LDR) 
determination  within  six  months  after 
the  listing  is  promulgated.  Best 
Demonstrated  Available  Technology 
(BDAT)  levels  are  expected  to  be 
promulgated  in  1993  for  newly  listed 
organic  TC  wastes. 

The  Agency  first  promulgated  no- 
migration  standards  for  land  disposal 
units,  other  than  underground  injection 
wells,  on  November  7, 1986  (51  FR 
40572).*  These  regulations  (40  CFR  268.6) 
codify  the  statutory  standards,  specify 
information  to  be  included  in  a  variance 
petition,  and  establish  procedures  for 
granting  or  denying  a  variance.  EPA 
amended  the  regulations  on  August  17. 

'  On  |uly  26. 1988.  the  Agency  promulgated 
standards  under  40  CFR  148  for  no-migration 
variances  for  underground  injection  wells  (53  FR 
28122). 


1988  (53  FR  31138)  to  add  further 
procedural  requirements  and  standards. 
EPA  is  now  developing  further 
amendments,  including  a  generic 
definition  of  “no-migration.”  for  land 
disposal  units  other  than  underground 
injection  wells.  The  Agency  expects  to 
propose  these  amendments  in  the  near 
future.  In  conjunction  with  this 
forthcoming  proposal,  EPA  has 
developed  the  document  “No-Migration 
Variances  to  the  Hazardous  Waste  Land 
Disposal  Prohibitions:  A  Guidance 
Manual  for  Petitioners”  (Draft  Interim 
Final),  March  1990  (the  Guidance 
Manual),  a  copy  of  which  is  available  in 
the  RCRA  regulatory  docket  for  today's 
notice. 

The  current  standards  and  procedures 
for  no-migration  variances  require 
persons  seeking  a  no-migration  variance 
to  submit  a  petition  to  the  Administrator 
that  clearly  identifies  the  wastes  and  the 
specific  unit  that  is  the  subject  of  the 
petition:  provides  waste 
characterization  data;  characterizes  the 
unit,  including  background  conditions; 
provides  monitoring  plans  for 
environmental  media  and  monitoring 
results;  and  demonstrates  compliance 
with  other  Federal.  State,  and  local 
laws.  (See  40  CFR  268.6  and  the 
Guidance  Manual  for  a  complete  listing 
of  the  types  of  information  that  must  be 
presented  in  a  variance  petition.) 

As  required  in  40  CFR  268.6{j),  the 
Administrator  must  give  public  notice  in 
the  Federal  Register  of  the  intent  to 
approve  or  deny  a  petition  and  provide 
an  opportunity  for  public  comment. 

After  reviewing  public  comments,  the 
Agency  must  then  grant  or  deny  a 
variance  petition  and  publish  its  final 
decision  in  the  Federal  Register.  As 
specified  by  40  CFR  268.6(k),  variances 
may  be  valid  for  up  to  10  years,  but  for 
no  longer  than  the  term  of  the  RCRA 
facility  permit.  (Variances  may  be 
reissued  after  their  term  has  expired.) 
Petitioners  receiving  a  no-migration 
variance,  in  accordance  with  40  CFR 
268.6(e),  must  report  any  significant 
changes  in  operating  conditions  from 
those  described  in  the  original  petition 
within  ten  days  after  discovering  a 
change  from  what  was  modeled  or 
predicted  in  the  petition  or  at  least  30 
days  in  advance  of  initiating  any  change 
at  or  to  the  unit.  The  Administrator  will 
determine  the  appropriate  response, 
including  termination  of  waste 
acceptance  and  revocation  of  the 
variance,  variance  modification,  or  other 
response.  Furthermore,  as  stipulated  by 
40  CFR  268.6(f).  petitioners  must  report 
instances  of  constituent  migration 
within  ten  days  of  detection  of  the 
release  and  immediately  suspend 
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receipt  of  restricted  wastes  to  the 
petitioned  unit.  Again,  the 
Administrator,  within  sixty  days,  will 
determine  the  appropriate  response, 
including  whether  the  petitioner  can 
continue  to  place  restricted  wastes  in 
the  petitioned  unit  and  whether  the 
variance  should  be  revoked.  Lastly,  in 
accordance  with  40  CFR  268.6(m), 
petitioners  receiving  a  no-migration 
variance  are  still  subject  to  all  the 
applicable  subtitle  C  provisions  (40  CFR 
part  260  through  part  270)  regarding  the 
management  of  RCRA  hazardous 
wastes. 

B.  Approach  Used  To  Evaluate  No- 
Migration  Petitions 

Section  268.6(a)  requires  that 
petitioners  for  a  no-migration  variance 
demonstrate,  to  a  reasonable  degree  of 
certainty,  that  there  will  be  no  migration 
of  hazardous  constituents  from  the 
disposal  unit  for  as  long  as  the  wastes 
remain  hazardous.  In  evaluating  the  no¬ 
migration  demonstration,  the  Agency 
considers  all  possible  pathways  of 
exposure,  i.e.,  ingestion  of  ground  water, 
surface  water  and  soil,  and  inhalation  of 
air  at  the  unit  boundary.  The  Agency 
proposes  in  today’s  notice  to  use  the 
same  definition  of  no-migration  as  used 
in  its  final  standards  for  underground 
injection  wel!.s  under  40  CFR  148  (53  FR 
28122,  July  26, 1988).  (This  definition  was 
recently  upheld  in  NRDC  v.  EPA,  907 
F.2d  1146  (D.C.  Cir.  1990).)  That  is.  we 
propose  to  interpret  the  no-migration 
standard  to  mean  that  concentrations  of 
hazardous  constituents  shall  not  exceed 
Agency-approved  health-based  levels 
(HBLs)  in  any  environmental  medium 
(ground  water,  surface  water,  soil,  or 
air),  at  the  boundary  of  the  land  disposal 
unit.  This  same  definition  of  the  no¬ 
migration  standard  was  used  in  EPA’s 
no-migration  determination  for  DOE's 
Waste  Isolation  Pilot  Plant  (WIPP)  (55 
FR  13068,  April  6. 1990  and  55  FR  47700, 
November  14. 1990). 

1.  Health-Based  Levels 

In  establishing  health-based  levels 
(HBLs)  of  hazardous  constituents  (i.e., 
the  levels  of  constituents  at  the  unit 
boundary  that  would  fail  the  no¬ 
migration  standard),  EPA  proposes  to 
rely  on  procedures  that  involve:  (1) 
Determining  allowable  dose  levels  from 
various  Agency  data  bases  using  a 
hierarchical  search  system  and  (2)  using 
Agency  exposure  factors  to  develop 
media-specific  concentrations.  There  are 
essentially  two  types  of  data  from  which 
allowable  dose  levels  may  be  obtained. 
One  has  been  thoroughly  peer-reviewed 
and  accepted  by  the  Agency:  these  are 
often  referred  to  as  verified  values.  The 
Integrated  Risk  Information  System 


(IRIS)  contains  all  the  Agency  verified 
values.  IRIS  is  a  computer-housed, 
electronically  communicated  catalogue 
of  Agency  risk  assessment  and  risk 
management  information  for  chemical 
substances.  It  is  designed  especially  for 
Federal,  State  and  local  environmental 
health  personnel  and  is  the  source  of  the 
latest  information  about  Agency  health 
assessments  and  regulatory  decisions 
for  specific  chemicals.  In  the  absence  of 
IRIS  data,  the  Agency  generally  relies  on 
data  developed  by  individual  programs 
or  other  offices  within  the  Agency. 

IRIS  values  are  usually  used  before 
the  other  values.  However,  since  we  are 
interested  in  protecting  at  the  lowest 
dose  level  which  has  an  effect,  in  some 
cases  slope  factors  for  carcinogens, 
undergoing  development,  will  be  used 
instead  of  reference  doses  in  IRIS.  For 
drinking  water,  MCLs  and  then 
proposed  MCLs  take  precedence  over  all 
other  values. 

The  Office  of  Emergency  and 
Remedial  Response  (OERR)  and  the 
Office  of  Solid  Waste  (OSW)  have 
produced  an  information  source  that 
contains  the  values  for  constituents  of 
concern  to  the  two  offices  but  for  which 
there  are  no  values  in  IRIS.  This  source 
is  referred  to  as  the  Health  Effect 
Assessment  Tables  (HEAST)  and  is 
available  from  EPA  (OERR  9200.6-303 
(91-1))  or  the  National  Technical 
Information  Service  (.NTIS  No.  PB91- 
921100,  January  1991).  While  these 
tables  are  an  excellent  source  for  other 
values,  they  are  still  undergoing 
development.  Therefore,  other  data 
sources,  such  as  the  Office  of  Research 
and  Development’s  (ORD)  draft  Health 
and  Environmental  Effects  Documents 
(HEEDs),  may  be  used. 

EPA  typically  combines  the 
carcinogenic  slope  factor  or  reference 
dose  with  standard  exposure 
assumptions  for  the  ingestion  of  water 
and  soils  and  inhalation  of  air  by 
affected  individuals  to  obtain  HBLs. 
These  standard  exposure  assumptions 
assume  only  direct  human  exposure  at 
the  point  of  compliance  (i.e.,  the  unit 
boundary).  Specifically.  HBLs  are 
calculated  for  the  soil,  water,  and  air 
pathways  under  the  following  exposure 
assumptions. 

1.  In  deriving  HBLs  for  hazardous 
constituents  in  ground  water,  assume  a  water 
intake  of  2  liters/day  for  70  kg  adult/70  year 
lifetime  exposure  period. 

2.  In  deriving  HBLs  for  hazardous 
constituents  in  air.  assume  air  intake  of  20 
cubic  meters/  day  for  70  kg  adult/70  year 
lifetime  exposure  period. 

3.  In  deriving  HBLs  for  hazardous 
constituents  in  soil,  which  are  known  or 
suspected  to  be  carcinogens,  assume  soil 


intake  of  0.1  gram/day  for  70  kg  adult/70  year 
lifetime  exposure  period. 

4.  In  deriving  HBLs  for  hazardous 
constituents  in  soil,  other  than  those  which 
are  known  or  suspected  to  be  carcinogens, 
assume  soil  intake  of  0.2  gram/day  for  16  kg 
child/5  year  exposure  period  (age  1-6).  This 
is  not  to  be  averaged  over  a  70  year  lifetime. 

This  is  consistent  with  the  approach 
EPA  promulgated  in  40  CFR  148  for 
evaluating  no-migration  petitions  for 
underground  injection  wells  and  in  the 
Agency’s  no-migration  determination  for 
the  WIPP.  The  Agency  proposes  to  use 
the  levels  (derived  through  the  above 
procedures)  for  approving  or 
disapproving  Exxon’s  no-migration 
petition.  A  list  of  currently-applicable 
health-based  levels  is  provided  in  the 
RCRA  regulatory  docket  for  today’s 
notice. 

2.  Unit  Boundary  Definition 

EPA  interprets  the  no-migration 
standard  to  mean  that  health-based 
levels  of  hazardous  constituents  cannot 
be  exceeded  at  the  unit  boundary  in  any 
environmental  medium:  Ground  water, 
surface  water,  soil,  or  air.  Thus,  the 
definition  of  the  land  disposal  unit’s 
boundary  is  critical  to  any  decision  on  a 
no-migration  variance.  The  unit 
boundary  defines  the  point  of 
compliance;  that  is,  the  point  at  which 
migration  is  measured.  If  hazardous 
constitutents  have  migrated  or  are  likely 
to  migrate,  based  on  predictive  models, 
beyond  the  unit  boundary  the  unit 
boundary  at  hazardous  levels,  a 
variance  will  not  be  granted.  Movement 
of  wastes  within  the  boundaries  of  the 
land  disposal  unit  (as  long  as  there  is  no 
predicted  likelihood  of  outward 
migration)  is  acceptable  for  the  purposes 
of  a  no-migration  variance  since  it  is 
consistent  with  the  statutory 
requirement  of  no  migration  from  the 
disposal  unit  (RCRA  §  3004  (d)(1),  (e)(1) 
and  (g)(5)). 

For  no-migration  compliance 
purposes,  EPA  generally  believes  that 
the  unit  boundary  (or  point  of 
compliance)  at  units  with  engineered 
barriers  should  be  the  outermost  extent 
of  the  engineered  barrier.  Engineered 
barriers  include  liners  (synthetic  and 
clay),  berms,  dikes,  and  ditches.  Thus, 
the  boundary  at  the  surface  of  a  landfill, 
surface  impoundment  or  land  treatment 
unit  would  be  the  outside  edge  of  any 
berms,  dikes,  or  ditches  that  surround 
the  area  of  waste  placement.  The 
subsurface  unit  boundary  would  be  the 
outermost  extent  of  any  subsurface  liner 
(e.g.,  recompacted  clay  or  synthetic 
material). 

The  majority  of  land  treatment  units, 
including  Exxon’s  NSLTU,  the  subject  of 
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today's  proposed  no-migralion  variance, 
do  not  have  liners.  In  this  case,  the 
subsurface  point  of  compliance  is 
proposed  to  be  set  at  the  base  of  the 
maximum  treatment  zone  depth  and  the 
surface  boundary  of  the  unit  would  be  at 
the  outer  edge  of  the  berms  or  dikes 
surrounding  the  unit. 

In  the  case  of  releases  via  air,  EPA 
further  proposes  that  the  point  of 
compliance  be  set  at  a  height  of  1.5 
meters  above  the  ground  surface  at  the 
downwind  edge  of  the  unit.  {A  height  of 
1.5  m  corresponds  with  a  typical 
inhalation  height.  This  height  also  is 
proposed  because  it  would  facilitate 
monitoring  of  particulate  emi.ssions, 
which  cannot  be  accurately  monitored 
close  to  the  soil  surface  without 
effectively  vacuuming  large  and  small 
particles  into  the  apparatus.)  For  air 
demonstration  purposes,  any  berms, 
dikes,  or  ditches  that  surround  the  area 
of  waste  placement  define  the  edge  of 
the  unit. 

3.  Waste  Transformation.  Immobiliation 
and  Degradation 

The  statute  requires  the  petitioner  to 
demonstrate  no  migration  for  as  long  as 
the  waste  remains  hazardous.  Typically, 
in  the  case  of  a  land  treatment  unit.  EPA 
proposes  to  judge  this  demonstration  on 
the  basis  of  an  understanding  of  the 
w'aste  transformation,  immobilization, 
and  degradation  processes  in  the 
treatment  zone  and  of  the  past 
performance  of  the  disposal  site,  in 
combination  with  predictive  modeling. 

Land  treatment  facilities  are 
specifically  designed  to  degrade  organic 
materials  through  microbial  action  and/ 
or  physical  processes.  EPA  recognizes 
that  the  purpose  of  a  land  treatment  unit 
is  to  allow  some  movement  of  waste 
down  into  the  soil,  as  it  is  being 
transformed,  immobilized,  or  degraded 
within  the  treatment  zone.  However,  if 
constituents  move  out  of  the  treatment 
zone  at  hazardous  levels,  EPA  believes 
that  migration  from  the  unit  has 
occurred. 

A  no-migration  demonstration  for  a 
land  treatment  unit  should  include 
modeling  of  lime  periods  (e.g„  months  or 
years)  that  are  commonly  acknowledged 
as  sufficient  for  land  treatment  to 
degrade  all  of  the  hazardous  organics  in 
the  applied  waste  to  non-hazardous 
levels  (i.e.,  below  health-based  levels). 
EPA  recommends  that  petitioners 
utilizing  land  treatment  use  either  the 
Regulatory  Investigative  Treatment 
Zone  Evaluation  (RITZ)  model  or  the 
Vadose  Zone  Interactive  Processes 
(VIP)  model  to  show  that  the  organic 
constituents  are  degraded  in  the 
treatment  zone.  Both  of  these  models 
were  developed  to  determine  the  fate 


and  transport  of  organic  constituents  in 
a  land  treatment  operation.  We  note 
that  EPA  also  uses  these  models  to 
evaluate  RCRA  permit  applications  for 
land  treatment  facilities.  'The  User's 
Nianuals  for  these  models  are  available 
in  the  RCRA  regulatory  docket  for 
today's  notice.  The  models  use  chemical 
specific  data  on  half  lives,  partition 
coefficients,  etc.,  and  facility  specific 
data  on  climate,  soil  conditions, 
constituent  concentrations,  waste 
loading  rates,  etc.,  to  predict  whether  a 
constituent  will  be  degraded  before  it 
reaches  the  bottom  of  the  treatment 
zone  of  a  land  treatment  unit.  As  with 
any  modeling  exercise,  petitioners  are 
advised  to  use  conservative  input 
parameters,  particularly  for  those  values 
which  are  taken  from  the  literature  and 
are  not  determined  from  actual  site — 
and  waste-specific  conditions.  EPA 
believes  that  the  use  of  conservative 
values  is  justifiable  in  order  to  support  a 
determination,  to  a  reasonable  degree  of 
certainty,  that  there  will  be  no  migration 
of  hazardous  constituents  beyond  the 
unit  boundary,  and  in  light  of  the 
uncertainties  enumerated  in  the  statute 
in  evaluating  the  safety  of  land  disposal 
(RCRA  3004  (d)(1)(a)). 

For  inorganic  constituents,  such  as 
chromium  or  lead,  which  will  not 
degrade,  and  will  remain  hazardous 
virtually  indefinitely,  the  use  of  the 
models  described  above  is  not 
applicable.  Therefore,  the  Agency 
believes  it  is  appropriate  for  petitioners 
to  demonstrate  that  their  wastes  will  not 
migrate  at  hazardous  levels  and/or  are 
immobilized  on  the  basis  of  a  showing 
of  chemical  transformation  (e.g., 
precipitation  and  solubility)  or  fate  and 
continued  monitoring.  For  example,  a 
petitoner  might  discuss  the  effects  of 
changes  in  the  oxidation  states  of  metals 
on  mobility,  and  describe  operational 
practices  employed  to  control  the 
factors  that  may  bring  about  those 
changes  (e.g.,  organic  content  of  waste- 
soil.  liming,  fertilizing,  moisture  control). 

In  addition,  petitioners  must  also 
demonstrate  through  a  modeling 
exercise  that  there  will  be  no  migration 
of  constituents  above  applicable  health- 
based  levels  through  the  air  pathway. 
Petitioners,  in  conducting  air  modeling, 
should  use  a  methodology  that  takes 
into  account  the  emission  and 
atmospheric  dispersion  potential  of 
gaseous  and  particulate  air 
contaminants  from  land  disposal  units. 
EPA  has  documented  a  recommended 
methodology  in  the  “Air  Pathway 
Assessment  Methodology"  (APAM), 
February  1991,  appendix  to  the 
Guidance  Manual.  This  methodology 
has  been  internally  peer  reviewed  and 
approved  by  the  EPA  Office  of  Air 


Quality  Planning  and  Standards 
(OAQPS).  The  Agency  considers  it 
appropriate  for  use  in  the  evaluation  of 
a  no-migration  petition  since  the 
combination  of  emission  and  dispersion 
modeling  allows  for  the  calculation  of 
average  annual  concentrations  of 
hazardous  constituents  at  the  unit 
boundary. 

EPA  recommends  that  petitioners 
model  both  the  emission  rate  and  the 
rate  of  dispersion  for  individual 
hazardous  constituents  in  order  to 
calculate  the  maximum  average  annual 
concentration  at  or  beyond  the  unit 
boundary.  (EPA  notes  thaL  under 
certain  conditions,  maximum 
concentrations  can  occur  past  the  unit 
boundary.) 

4.  Summary  of  Review  Process 

In  making  a  determination  of  whether 
there  will  be  any  migration  of  hazardous 
constituents  at  hazardous 
concentrations,  for  as  long  as  the  waste 
remains  hazardous,  EPA  first  reviews  a 
petition  to  ascertain  whether  the 
petitioner  has  provided  all  of  the 
information  required  under  40  CFR  268.6. 
EPA  then  reviews  the  actual  monitoring 
data  provided  in  the  petition  (in  the  case 
of  an  existing  unit)  and  compares  these 
data  to  the  health-based  levels  used  in 
no- migration  decision-making.  Finally. 
FJPA  evaluates  the  petitioner's  predictive 
modeling  to  determine  whether 
conservative  inputs  and  appropriate 
methodologies  were  employed.  A 
successful  no-migration  demonstration 
for  a  land  treatment  unit  must  show,  to  a 
reasonable  degree  of  certainty,  through 
predictive  modeling  and  actual 
monitoring  data,  that  all  of  the 
hazardous  constituents  of  concern  have 
been  degraded,  immobilized  or 
transformed  within  the  treatment  zone 
to  non-hazardous  levels  (i.e.,  below 
health-based  levels). 

In  cases  where  monitoring  data  show 
that  migration  of  hazardous  constituents 
at  hazardous  concentrations  has  already 
occurred.  EPA  believes  it  would  be 
difficult  to  grant  a  petition  for  a  no¬ 
migration  variance.  In  such  cases,  it  is 
documented  that  the  migration  has 
occurred.  Therefore,  a  successful 
petition  would  have  to  show 
convincingly  that  conditions  had 
changed,  and  migration  would  not 
reoccur.*  Similarly,  if  modeling  predicts 


*  In  fact,  the  major  problem  with  most  land 
treatment  no-migration  petitions  reviewed  by  EPA 
to  date  is  the  presence  of  hazardous  constituents 
above  health-based  levels  in  ground  water,  soil-pore 
liquids,  or  soil  outside  the  unit  boundary.  In  such 
cases,  it  is  difficult  to  rebut  the  presumption  that  the 
constituents  is’present  migration  from  the  unit  and 
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that  migration  will  occur,  EPA  would  be 
required  to  deny  a  petition  for  a  no¬ 
migration  variance,  even  if  available 
monitoring  data  indicated  that  there  had 
not  yet  been  migration  of  hazardous 
constituents  at  hazardous 
concentrations.  In  such  cases,  the 
petitioner  would  have  failed  to 
demonstrate,  to  a  reasonable  degree  of 
certainty,  that  there  would  be  no 
migration  at  some  time  in  the  future. 

Based  on  this  review  process,  the 
Agency  either  agrees  or  disagrees  with 
the  petitioner’s  claim  that  there  has  not 
been  (nor  will  be  in  the  future)  any 
migration  of  hazardous  constituents  at 
hazardous  concentrations  beyond  the 
unit  boundary.  As  required  by  40  CFR 
268.6(j).  EPA  must  provide  for  public 
comment  on  a  proposed  decision.  A 
final  decision  will  be  made  after 
considering  and  responding  to  public 
comments. 

II.  Disposition  of  No-Migration  Petition 

A.  No-Migration  Variance  Petition 

On  July  31, 1989  Exxon  submitted  a 
no-migration  petition  for  its  New  South 
Land  Treatment  Unit  (NSLTU),  Since 
then,  in  response  to  requests  by  EPA. 
Exxon  provided  supplemental 
information  in  the  form  of  attachments 
and  letters.  Together,  the  original 
petition  and  the  supplemental 
documents  are  referred  to  as  “the 
petition"  throughout  this  notice  and  are 
located  in  the  RCRA  regulatory  docket 
for  today's  notice.  Exxon  petitioned  the 
Agency  for  a  no-migration  variance  to 
allow  it  to  continue  the  land  treatment 
of  hazardous  wastes  generated  at  its 
Billings  Refinery.  EPA  Hazardous  Waste 
Nos.  K049  (Slop  Oil  Emulsion  Solids 
from  the  petroleum  refining  industry) 
and  K051  (API  Separator  Sludge  from 
the  petroleum  refining  industry).  In 
accordance  with  40  CFR  268.33(b).  these 
wastes  are  prohibited  from  land 
disposal  unless  they  meet  BOAT 
treatment  standards  set  by  EPA  for 
these  wastes,  or  unless  no-migration 
variance  has  been  granted. 

In  addition  to  these  listed  hazardous 
wastes,  Exxon  disposes  of  two 
wastestreams  at  the  NSLTU  that  are 
hazardous  for  the  Toxicity 
Characteristic  (TC):  Contaminated  Soils 
and  Intermediate  Tank  Bottoms.  These 
wastes  fail  the  Toxicity  Characteristic 
Leachate  Procedure  (TCLP)  for  benzene 
and  as  such  are  considered  EPA 
Hazardous  Waste  No.  D018  (see  55  FR 
11798,  March  29, 1990).  These  “newly 
listed"  wastes  are  not  currently 


that  migration  will  not  occur  again  in  the  future. 
Furthermore,  the  presence  of  contamination  in 
ground  water  and  other  media  make  monitoring  of 
future  releases  difficult. 


prohibited  from  land  disposal.  However, 
the  Agency  is  developing  proposed 
BOAT  treatment  standards  for  these  TC 
wastes  and  expects  to  publish  a  final 
rule  prohibiting  their  land  disposal  in 
1993.  Exxon  did  not  specifically  request 
a  no-migration  variance  for  these 
particular  hazardous  wastes,  but  the 
Agency  proposes  to  consider  the  TC 
contaminated  soils,  in  addition  to  K049 
and  K051  wastes,  to  be  covered  by 
today’s  proposed  variance.  This  action 
would  obviate  the  need  to  amend  the 
variance  (if  granted)  to  include  this 
newly  listed  wastestream  once  the  land 
disposal  restrictions  (LDRs)  become 
effective  for  them  in  1993.  EPA  is  not 
proposing  to  include  the  TC-hazardous 
intermediate  tank  bottoms  because  of 
limitations  in  waste  characterization 
data.  However,  if  sufficient  date  are 
submitted  in  the  future.  EPA  may  amend 
the  variance  to  include  them  later  (after 
providing  an  opportunity  for  public 
comment). 

In  any  case.  Exxon  can  continue  to 
dispose  of  both  TC  wastestreams 
according  to  the  conditions  of  its 
Montana  Hazardous  Waste  Permit,  with 
or  without  a  non-migration  variance, 
until  land  disposal  restrictions  are 
promulgated  for  the  “newly  listed"  TC 
wastes. 

Exxon’s  petition  included  the 
following  components:  (a)  Facility 
description,  (b)  site  characterization,  (c) 
waste  characterization,  (d)  discussion  of 
waste  mobility,  transformation,  and 
immobilization,  (e)  fate  and  transport 
modeling,  (f)  air  pathway  assessment, 

(g)  human-health  and  environmental  risk 
assessment,  (h)  monitoring  program,  and 
(i)  an  uncertainty  analysis. 

EPA’s  evaluation  of  this  petition 
included  an  in-depth  review  of  all 
aspects  of  the  petition.  The  Agency’s 
evaluation  also  relied  heavily  on  actual 
monitoring  results  collected  since 
Exxon’s  start-up  of  the  NSLTU  in  1980. 
(A  list  has  been  placed  in  the  RCRA 
regulatory  docket  for  today’s  notice 
which  identifies  the  specific  location  in 
the  petition  of  the  information  that 
supports  critical  elements  of  EPA’s 
review  and  forms  the  basis  of  proposed 
findings.)  Based  on  this  review  and 
evaluation,  the  Agency  concludes  that 
there  has  not  been,  nor  is  there  a 
reasonable  likelihood  in  the  future  of. 
any  migration  of  hazardous  constituents 
beyond  the  unit  boundary  of  the  NSLTU 
and  is  proposing  today  to  grant  this 
petition  for  a  no-migration  variance  for 
hazardous  wastes  K049,  K051  and  TC- 
hazardous  contaminated  soils. 


B.  Facility  Description 
1.  Facility  Overview 

Exxon’s  New  South  Land  Treatment 
Unit  (NSLTU)  is  located  on  Exxon 
Refinery  property  in  Yellowstone 
County,  5  kilometers  east  of  Billings. 
Montana.  The  rate  of  precipitation  in 
this  region  is  approximately  39  cm/year. 
The  NSLTU  covers  an  area  of 
approximately  6.1  hectares  and  is 
expected  to  be  in  operation  until  the 
year  2013.  A  Montana  Hazardous  Waste 
Permit  was  issued  in  October  1988  by 
the  Montana  Department  of  Health  and 
Environmental  Sciences  for  the  disposal 
of  hazardous  wastes  at  the  NSLTU  for  a 
period  of  ten  years. 

The  Exxon  Billings  Refinery  processes 
primarily  heavy  domestic  crude,  heavy 
Canadian  crude,  and  varying  quantities 
of  light  Canadian  crude  to  produce  a  full 
line  of  refined  hydrocarbon  products, 
by-products,  and  intermediates.  The 
refinery  has  a  capacity  of  50,000  barrels/ 
day.  Only  hazardous  and  solid  wastes 
generated  on-site  will  be  disposed  of  at 
the  NSLTU.  Currently  only  non- 
restricted  hazardous  wastes  and  other 
solid  wastes  are  disposed  of  at  the  land 
treatment  unit. 

Waste  application  occurs  generally 
during  April  through  October,  depending 
on  weather  conditions.  Exxon  uses  a 
computer-based  decision  matrix  to 
determine  the  volume  of  waste  which 
can  be  applied  to  any  one  of  the  14 
sectors  of  the  land  treatment  unit  during 
any  part  of  the  application  season.  The 
decision  on  sector  destination  for  a 
specific  waste  application  is  based  on 
monthly  analysis  of  Zone  of 
Incorporation  (ZOI)  soils  (the  top  23 
centimeters  of  the  treatment  zone)  for 
freon-extractable  hydrocarbons,  soil 
moisture  conditions,  climatic  conditions, 
and  continuous  management  data.  No 
more  than  five  percent  freon-extractable 
oil  and  grease,  on  a  dry-weight  basis,  is 
allowed  to  accumulate  within  the  ZOI 
and  no  more  than  70  metric  tons  freon- 
extractable  oil  and  grease  per  hectare 
per  year  are  allowed  during  any  one 
application  season. 

Exxon  trucks  wastes  directly  from  the 
points  of  generation  to  the  land 
treatment  unit  in  either  dump  trucks  or 
vacuum  trucks.  The  wastes  are  then 
spread,  either  by  bar  tools  and 
bulldozers,  if  dump  trucks  were  used,  or 
by  a  distribution  manifold,  if  vaccum 
trucks  transported  the  wastes.  Microbial 
and  chemical  transformations  are 
enhanced  by  monthly  tillage  with  a  tool¬ 
bar  or  disk-harrow  during  the  active 
season.  The  NSLTU  does  not  currently 
have  a  decontamination  facility  for 
vehicles  leaving  the  unit.  (See  sections 
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111.(5)  and  IV.  for  discussion  on  the 
proposed  vehicle  decontamination 
facility.) 

The  unit  boundaries  (i.e.,  points  of 
compliance  for  no-migration  purposes) 
of  the  petitioned  unit  are  proposed  to  be: 
1.2  meters  below  the  original  ground 
surface,  the  maximum  depth  of  the 
treatment  zone;  the  outermost  edges  of 
the  dikes  surrounding  the  unit;  and  1.5 
meters  above  the  ground  surface  at  the 
downwind  edge  of  the  NSLTU  dikes. 

2.  Waste  Characterization 

a.  Waste  types  and  volumes.  In 
accordance  with  40  CFR  268.6(a)(1), 
Exxon  indicated  that  the  following 
hazardous  and  non-hazardous  wastes 
will  be  managed  at  the  NSLTU;  (1)  API 
Separator  Sludges  (K051),  (2)  Slop  Oil 
Emulsion  Solids  K049),  (3)  Boiler  Mouse 
Lime  Sludge,  (4)  Contaminated  Soils 
(Toxicity  Characteristic  for  benzene — 
D018)),  (5)  Contaminated  Soils  (non- 
characteristic),  (6)  Cooling  Tower 
Sludges,  (7)  DEA  Sludges,  (8)  Tank 
Bottoms  (Toxicity  Characteristic  for 
benzene — D018)  and  (9)  Tank  Bottoms 
(non-characteristic),  ^xon  provided 
information  on  the  quantities  of  the 
above  wastes  managed  at  the  NSLTU 
since  1980,  and  the  quantities  and 
frequencies  expected  to  be  managed  at 
the  NSLTU  over  the  expected  remaining 
operational  lifetime.  This  latter 
information  is  summarized  on  an  annual 
basis  in  Table  1.  Exxon  states  that  it  will 
manage  approximately  46,000  metric 
tons  of  hazardous  wastes  and 
approximately  41,400  metric  tons  of  non- 
hazardous  wastes  at  the  NSLTU  over 
the  projected  remaining  life  of  the 
facility. 


Table  1.— -Summary  of  Waste 
Generation  Rates  and  Frequencies 


Waste  stream 

Generation 
frequency 
(per  year) 

Estimated 

annual 

volume 

(metric 

tons/year) 

API  separator  sludges 
(K051) . 

2 

1,025 

Stop  oil  emulsion 
solids  (K049) . 

2 

275 

Contaminated  soil— 

TC  hazardous 
(D018) . 

2 

500 

Contaminated  soil— 
non-hazardous . 

2 

500 

Cooling  tower  sludges... 

0.5 

40 

DEA  sludge . 

2 

60 

Tank  bottoms— TC 
hazardous  (D0 18) . 

2 

200 

Tank  bottoms— Non- 
hazardous  . 

2 

200 

Boiler  house  hme 
sludge . 

0.5 

1,000 

Total . 

3,800 

b.  Waste  characterization 
information.  As  required  by  40  CFR 
2^.6(a)(2),  Exxon  characterized  the 
subject  wastes  to  be  disposed  of  at  the 
NSLTU.  Exxon  provided  analytical  data 
on  several  representative  waste  samples 
collected  between  1985  and  1990  for  its 
API  Separator  Sludges  (K051)  and  Slop 
Oil  Emulsion  Solids  (K049).  Analytical . 
data  on  several  representative  samples 
of  TC-hazardous  contaminated  soils, 
collected  between  1985  and  1991,  were 
also  provided.  All  of  these  wastes  were 
analyzed  for  those  constituents 
previously  identified  by  EPA  as 
potentially  being  present  in  wastes  from 
petroleum  refining  operations  (known  as 
the  “Modified  Skinner  List").®  The 
results  of  these  analyses  are  provided  in 
the  “Waste  Analysis  Summary  Tables” 
located  in  the  RCRA  regulatory  docket 
for  today’s  notice.  These  compositional 
data  show  that  Exxon’s  restricted 
wastes  are  typical  of  this  type  of 
petroleum  refinery  wastes.  For  the 
reasons  discussed  below,  the  Agency 
believes  that  Exxon  has  fully 
characterized  the  K049  and  K051  wastes 
for  which  the  petition  is  being  made  and 
the  TC-hazardous  contaminated  soils 
which  is  also  included  in  this  proposed 
variance.  Specifically,  Exxon  provided 
six  samples  of  API  Separator  Sludge, 
four  samples  of  Slop  Oil  Emulsion 
Solids,  and  four  samples  of  TC- 
hazardous  contaminated  soils  (created 
by  accidental  spills  of  material  and 
products  in  the  crude  oil,  aviation 
gasoline,  transportation,  transportation 
ditch.  Tank  5,  and  E-29  process  areas). 

At  the  NSLTU,  Exxon  also  manages 
other  hazardous  and  non-hazardous 
wastes  which  are  not  restricted  from 
land  disposal.  Although  a  no-migration 
variance  petition  is  not  necessary  for 
Exxon  to  continue  disposing  of  these 
wastes,  the  Agency  requested  Exxon  to 
provide  waste  characterization  data  for 
these  wastes  as  they  may  contain 
significant  levels  of  oil  and  one  or  more 
of  the  organic  and  inorganic  constituents 
of  concern.  Thus,  they  have  some 
potential  to  affect  the  overall  operation 
of  the  land  treatment  facility  and 
conceivably  the  results  of  any  no¬ 
migration  demonstration.  In  addition,  it 
would  be  virtually  impossible  to 
determine  from  which  waste  stream 
(hazardous  or  not)  a  particular 
constituent  came.  If  a  hazardous 
constituent  were  detected  above  its  HBL 
in  any  medium,  the  Agency  therefore 
would  presume,  subject  to  rebuttal,  that 
it  came  from  a  restricted  waste  and  that 

3  This  list  is  found  in  "Petitions  to  Delist 
Hazardous  Wastes — A  Guidance  Manual,"  U.S. 
EPA.  Office  of  Solid  Waste.  (EPA/530-SW-85-003). 
April  1985,  at  page  19. 


migration  had  occurred,  at  least  in  the 
context  of  the  no-migration  standard. 

In  response  to  EPA’s  request.  Exxon 
provided  waste  characterization 
information  for  the  non-restricted 
hazardous  and  the  non-hazardous 
wastes  that  had  been  collected  per  the 
Montana  Hazardous  Waste  Permit. 
Specifically,  Exxon  submitted  analytical 
data  for  six  samples  each  of  the  non-TC 
contaminated  soils  and  tank  bottoms  for 
all  the  inorganic  constituents  expected 
to  be  found  in  petroleum  wastes,  plus 
two  samples  for  all  organics  of  concern. 
Analytical  data  for  the  same  inorganic 
constituents  from  ten  samples  of  TC- 
hazardous  tank  bottoms  were  provided 
and  two  samples  were  analyzed  for  the 
organics  of  concern.  In  addition,  Exxon 
provided  analytical  data  for  one  sample 
of  each  of  the  infrequently  generated, 
non-hazardous  wastes  (low-volume 
cooling  tower  sludges  and  DEA  sludges 
and  the  large-volume  boiler  house  lime 
sludge  that  is  used  for  pH  control)  for  all 
inorganic  constituents  of  concern.  The 
results  of  the  analyses  of  these  non- 
restricted  wastes  are  summarized  in  the 
“Waste  Analysis  Summary  Tables” 
located  in  the  RCRA  regulatory  docket 
for  today’s  notice. 

EPA  believes  that  the  methods  used 
by  Exxon  to  characterize  the  wastes 
managed  at  the  NSL’TU  are  adequate 
because:  (1)  Representative  samples  of 
pumpable  material  (such  as  the  slop  oil 
emulsion  solids  and  tank  bottoms)  were 
collected  from  the  vacuum  truck 
transporting  the  materials  to  the  NSLTU; 

(2)  representative  samples  of  solid 
material  (such  as  API  Separator  Sludges 
and  oil  contaminated  soils)  were 
collected  from  the  material  after  it  was 
piled  at  the  NSLTU  prior  to  application; 

(3)  the  wastes  were  typically 
accumulated  over  extended  periods  of 
time  in  the  process  unit  (e.g.,  a  tank  or 
the  API  Separator)  prior  to  sampling  and 
application  (therefore,  any  potential 
variation  in  constituent  concentrations 
was  minimized);  (4)  the  waste  was 
analyzed  for  all  constituents  likely  to  be 
found  in  petroleum  wastes  typically 
produced  by  petroleum  refineries  and 
Exxon  does  not  produce  wastes  which 
would  differ  from  a  typical  petroleum 
refinery  (i.e.,  the  Billings  Refinery  is  not 
a  petrochemical  facility  and  Exxon’s 
wastewater  treatment  system  does  not 
handle  wastes  from  other  industrial 
facilities);  and,  (5)  Exxon  used  test 
methods  found  in  the  third  edition  of 
Test  Methods  for  Evaluating  Solid 
Waste  Physical/Chemical  Methods, 
EPA,  SW-846,  (available  from  the 
Government  Printing  Office  (GPO))  and 
adhered  to  all  SW-846  Quality 
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Assurance  (QA)  and  Quality  Control 
(QC)  protocols. 

These  analyses  of  the  non-reslricted 
hazardous  and  non-hazardous  wastes 
show  that  a  number  of  hazardous 
constituents  have  been  identified  in 
these  wastes.  The  identified  constituents 
and' constituent  concentrations  were 
similar  to  those  found  in  the  restricted 
hazardous  wastes  {K049  and  K05I). 
Concentrations  were  generally  within  an 
order  of  magnitude.  The  sampling  and 
analysis  information  also  indicate  that 
the  composition  of  these  wastes  is 
consistent  with  our  knowledge  of 
petroleum  refinery  wastes.* 

The  Agency  concludes  that  Exxon  has 
provided  sufficient  information  in  its 
petition  on  the  non-hazardous  wastes 
and  non-restricted  TC-hazardous  tank 
bottoms  to  assess  the  possibility  of 
migration.  The  Agency’s  conclusion  it 
based  on  several  considerations:  (I)  The 
unit  has  been  ia  operation  for  II  years 
and  monitoring  data,  to  date,  indicate 
that  mr  hazardous  constituents  have 
migrated  below  the  treatment  unit  at 
hazardous  levels;  {2);  foe  available 
analytical  data  confoms  that  these  non- 
restricted  wastes  do  not  contain 
significantly  higher  concentrations  of 
hazardous  constituents  than  the 
restricted  hazardous  wastes,  as 
expected  based  on  foe  samples  provided- 
and  the  Agency's  knowledge  of 
petroleum  wastes;  (3)  only  very  small 
volumes  of  DEA  Sludge  and  Cooling 
Tower  Sludge  are  applied  to  foe  NSLTU 
on  an  infrequent  basis;  (4)  foe  Boiler 
House  Lime  Sludge  (which  is  applied  in 
larger  volumes)  little  or  no  oil 
content  and  is  used  solely  for  pH 
control;  and  (5),  the  TC  tank  bottoms 
show  little  difference  in  constituent 
concentration  when  compared  to  non- 
TC  tank  bottoms. 

Neverthless,  because  Exxon's 
Montana  Hazardous-  Waste  Permit  does 
not  require  continued  analysis  of  non- 
hazardous  and  non-restricted  hazardous 
wastes  for  foe  constituents  of  concern 
(for  no-migration  purposes)',  the  Agency 
is  proposing  that  Exxon  collect  four 
representative  samples  of  the  following 
non-restricted  hazardous- or  non- 
hazardous  wastestreams  (TC-hazardous 
tank  bottoms;  Bbiler  House- Lime  Sudge: 
Cooling  Tower  Sludge;  and  DEA 
Sludge),  or  where  these  wastes  are 
infrequently  generated,  a  sample  each 
time  these  wastes  are  generated  for  a 
period  of  two  years  from  variance 
issuance.  These  samples  must  be 


*  See  "Evatualion-oT  GinstUuenls  Delected  m 
Listed  Petroleum  Wastes  and  Discussion  Regarding 
the  Petroleum  List."  March  IMS.  Draft.  Prepared- for 
the  OfTice-or  Solid' Waste:  Avaiiatiie  in  IturRCRA 
regulHtory  docket  r0rloday"»  notice: 


analyzed  for  all  of  foe  constituents  en 
the  list  of  "Petroleum  Constituents  of 
Concern,!’  an  update  of  previous  lists 
used  and  is-  provided'  in  today’s  RCRA 
regulatory  docket.  The  updated  list  is  all 
of  foe- hazardous  constituents  belie\'ed 
to  be  consistently  present  in  petroleum 
wastes  and-  for  which  analytical 
methods  are  available. 

The- results  of  foe  analyses  must  be 
provided  in  a  written  report  to  the  EPA 
Region  VIH.  Montana  Operations  Office. 
Fe^ral'  Office  Bhilding,  301  South  Park. 
Helena.  MT 59026  within  60  days  after 
the  last  non-restricted  waste  has  been 
applied  to  foe-  NSLTU  during  each 
operating  season  (see  section  fV. 
Conditions  of  Variance).  If  an  analysis 
of  the  waste  characterization  data  for 
the  non-hazardous  wastestreams  and 
the  TC  tank  bottoms  does  not  confirm 
EPAIs  conclusion  of  no-migration,  Exxon 
would  be  required  to  stop  disposing  of 
these  wastes  at  foe  NSLTU. 

3.  Site  Characterization 

To  satisfy  40  CFR  268.6(a)(3),  Exxon 
provided'  a-  comprehensive 
characterization  of  foe  land  treatment 
unit.  Exxon  provided  information  on  the 
site  soil's,  geology,  hydrogeology,,  surface 
water  hydrology,  and  meteorology/ 
climatology.  Exxon  also  included 
information  on  background  soil  and 
ground  water  quality.  A  brief  summary 
of  the  soifs  and  hydrogeology  at  the 
NSLTU  is  provided,  in  this  section.  For 
more  information,  see  the  petition  in  foe 
RCRA  regualtory  docket  for  today’s 
notice. 

a.  Soils.  The  soils  at  the  NSLTU 
belong  to  foe  Fort  Collins  Series.  This 
Series  is  predominantly  a  sandy  clay 
underlain  by  irregular  thicknesses  of 
sandy  loam,  loam,  and  silty  clay  loam 
below  0.6  meters.  Together,  these  layers 
exist  to  depths  ranging  from  8:5  meters- 
to  IX  meters  below  the  ground  surface. 
An  alluvial  sandy  gravel  zone,  about  six 
meters  thick,  underlies  these  soils.  The 
upper  T.5  meters  of  the  NSLTU  consists 
mostly  of  sandy  clay  with  a  small  area 
of  clay  loam  in  the  southeast  corner. 

b.  Hydrogeology.  The  uppermost 
aquifer  at  the  NSLTU  is  located  in  the 
sand  and  gravel  alluvium  about  nine- 
meters  from  the  ground  surface, 
providing  adequate  separation  from  the 
bottom  of  the  treatment  zone.  It  is 
confined  by  the  overlying  clay  andsik 
foyers  of  the  Fort  Collins  Series  and  the 
underlying.  Qagget  Formation  acts.as  a 
lower  confining  bed.  The  groundwater 
at  the  NSLTU  generally  flows  from  the 
southeast  to  the  northwest  toward  foe 
Yellowstone- River  with  an  average 
gradient  of  about  10  meters-  per  IQOQ 
meters.  The  land  treatment  unit  is  about 


1.2  kilometers  from  foe  Yellowstone 
River. 

4.  Monitoring.  Regulations  at  40'CFR‘ 
268.6(a)(4)  and  268.6(g)  require 
petitioners  to  provide  a  monitoring  pl«n 
that  detects  migratioH  at  the  earliest 
practicable  time  and  to  describe  the 
monitoring  program  installed' at  the  unit 
to  verify  compliance  with  the  conditions 
of  the  variance.. 

Exxon  routinely  monitors,  as  required 
by  its  Montana  Hazardous  Waste 
Permit,  the  environmental  media  and  the 
waste.  The  media  (ground  water,  soils, 
and  soil-pore  liquids))  are  monitored  for 
a  set  of  constituents  called  the  Principal 
Hazardous  Constituents  (iPHCs),  as 
specified  in  foe  permit.  The  PHC&  were 
selected  because  they  are  found  in 
significant  quantities  in.  foe  wastes  and' 
provide  a  rdiable  indication  of  the 
presence  of  hazardous  constituents  in 
the  environmental  media  at  foe  NSLTU. 
Exxon  also  analyzes  representative 
samples  of  foe  listed  hazardous  wastes 
(K049  and  K951)i  for  the  "Modified 
Skinner  List"  of  petroleum  refinery 
constit-uents.  Representative  samples  of 
the  non-hazardous  wastes  in  foa  past 
have  been  analyzed  for  a-,  subset  of  this 
list,  as  discussed  above.  All  analytical 
methods  for  analyses  of  waste,  soils, 
soil-pore  liquids,  and  ground  water  are 
either  derived  from  or  are  consistent 
with  analytical  methodology  listed  in 
SW-846. 

The  PHCs  are:  Benzene,  ethylbenzene, 
toluene,  zylenes,  anthracene, 
benzo(a)anthracene. 
benzo(:bifluoranfoene,  benzo{a)pyrene. 
chrysene,  flouranfoene.  1- 
methylnaphthalene,  naphthalene, 
phenanthrene,  pyrene,  cresols,  2,4- 
dimethylphenol,  phenol,  lead,  and 
chromium.  AlsOi.pH,  specific 
conductance  (ground  water  and  soil- 
pore  liquids  only)  and  freon-extractable 
oil  and  grease  are  determined. 

EPA  believes  that  Exxon’s  monitoring, 
program,  as  described  below  and  in  the 
Montana  Hazardous  Waste  Permit,  is 
adequate  for  purposes  of  detecting 
migration  at  foe  earliest  practicable  time 
and  to  demonstrate  no-migration.  This 
program  was  carefully  reviewed  during 
the  permit  process  and  was  subject  to 
public  comment.  It  is  consistent  with 
EPA  regulations  found  in  40  CFR  parts 
260  through  270  and  available  guidance 
for  land  treatment  facilities. 

a.  Unsaturated  zone  monitoring. 

Exxon  annually  collects  five  random  soil 
core  samples  from  below  the  treatment 
zone-(-BTZ)  and  analyzes  them  for  foe 
PHCs  identified  above.  BTZ  samples  are 
collected  from  foe  bottom  of  the 
treatment  zone  plus  15  cm  (i.e., 
immediately  below  the  unit  boundary). 
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Soil  samples  are  also  collected  from  the 
zone  of  incorporation  (ZOI)  of  each 
management  sector  on  a  monthly  basis 
during  the  active  season.  They  are 
analyzed  for  oil  and  grease,  percent 
solids,  and  percent  moisture.  Annual 
composite  ZOI  samples  are  analyzed  for 
pH,  nutrients,  and  the  following  metals; 
Antimony,  arsenic,  barium,  beryllium, 
cadmium,  chromium,  cobalt,  copper, 
lead,  mercury,  nickel,  selenium, 
vanadium  and  zinc. 

Soil-pore  liquids  are  monitored  with 
pan  lysimeters  installed  at  a  depth  of  1.2 
meters  from  the  ground  surface.  Two 
lysimeters  are  in  the  NSLTU  and  one  is 
located  in  a  background  area  adjacent 
to  the  unit  per  the  Montana  Hazardous 
Waste  Permit.  All  lysimeters  are 
checked  monthly  and  following 
significant  waste  application.  Exxon 
analyzes,  per  the  permit,  two  samples 
per  year  for  the  PHCs  listed  above.  In 
the  event  that  there  is  insufficient 
volume  for  a  complete  analysis,  volatile 
organics  are  analyzed  first,  followed  by 
metals,  pH  and  specific  conductance 
and  semi-volatile  organics. 

The  Agency  recognizes  that  facilities 
located  in  areas  which  receive 
substantially  more  rainfall  than  Billings, 
Montana,  typically  have  a  greater 
number  of  lysimeters  to  collect  soil-pore 
liquids.  (See  Hazardous  Waste  Land 
Treatment.  U.S.  EPA,  Cincinnati,  OH,  PB 
89-179014,  April  1983,  pages  536-539, 
available  in  the  RCRA  regulatory  docket 
for  today's  notice.)  The  Agency 
considered  requiring  additional 
lysimeters  at  the  NSLTU.  but  rejected 
the  idea  after  reviewing  the  benefit  of 
additional  monitoring  data,  compared  to 
the  potential  risk  of  contamination  to 
the  BTZ  (below  treatment  zone  area) 
resulting  from  excavation  and  the 
placement  of  additional  lysimeters  in 
this  active  land  treatment  unit. 
Contaminated  soils  from  the  treatment 
zone  could  potentially  fall  into  any 
excavation  created  to  install  the  pan 
lysimeter,  connecting  tubing  and  access 
way  for  the  collection  bottle.  EPA 
believes  that  the  combination  of  the 
regularly  scheduled  soil-core  monitoring 
and  soil-pore  liquid  monitoring  at  the 
Exxon  facility  is  sufficient  to  detect 
migration  of  hazardous  constituents  at 
the  earliest  practicable  time,  given  the 
uniformity  of  the  soils  and  operating 
conditions  at  the  NSLTU.  Each  sector  is 
essentially  the  same,  that  is,  the 
treatment  zone  soils  are  naturally 
occurring  and  have  similar  textures;  the 
same  wastes  are  evenly  applied  to  all 
sectors  based  on  the  waste  application 
rates;  and  the  sectors  are  tilled  as  one 
unit  (no  barriers  divided  the  sectors). 
Contaminant  movement  is  no  more 


likely  to  occur  in  one  area  of  the  unit 
than  another,  i.e.,  it  is  as  likely  to  be 
detected  by  a  soil-pore  and  soil  core 
sampling  point  located  in  one  part  of  the 
unit  as  in  another.  Data  from  these 
monitoring  programs  show  no  hazardous 
constituents  above  HBLs  in  the  soil 
cores,  soil-pore  water  or  ground  water. 
Monitoring  data  are  available  in  the 
petition,  located  in  the  RCRA  regulatory 
docket  for  today's  notice.  (Note  also  that 
the  permit  was  available  for  pubic 
review  and  comment  before  it  was 
issued  in  1988  and  it  requires  only  two 
lysimeters  at  this  unit.)  For  these 
reasons,  EPA  believes  it  is  not 
necessary  to  require  additional 
monitoring  devices  at  this  time. 

b.  Ground-water  monitoring.  Exxon 
has  a  ground-water  monitoring  system 
consisting  of  five  wells,  all  located  at 
the  unit  boundary,  to  yield  samples  that 
represent  the  ground  water  passing  the 
point  of  compliance.  Ground  water  at 
the  NSLTU  generally  flows  in  a 
northwest  direction.  Three  wells  are 
located  downgradient  from  the  unit  on 
the  northwest  and  north  sides  of  the 
NSLTU,  Two  background  wells  are  in 
place  on  the  east  side  and  at  the 
southeast  comer  of  the  NSLTU.  Each 
well  is  screened  in  the  gravel  zone  of  the 
alluvial  aquifer.  Well  and  screen 
location  is  per  the  Montana  Hazardous 
Waste  permit.  Semiannual  samples  are 
analyzed  for  the  PHCs  listed  above. 
Ground-water  elevation  determinations 
are  made  semiannually  and  ground 
water  flow  rates  and  direction  are  made 
on  an  annual  basis. 

c.  No-Migration  Demonstration 

The  bases  for  EPA’s  proposed 
decision  that  Exxon  has  demonstrated 
to  a  reasonable  degree  of  certainty  that 
no  hazardous  constituents  will  migrate 
from  the  NSLTU  for  as  long  as  the 
wastes  remain  hazardous  are  discussed 
in  this  section.  The  supporting 
monitoring  and  modeling  data  and  other 
discussions  referred  to  in  this  section 
are  available  in  the  RCRA  regulatory 
docket  for  today’s  notice. 

1.  Monitoring  Results 

Exxon  has  been  operating  the  New 
South  Land  Treatment  Unit  (NSLTU) 
since  1980.  Initially,  the  environmental 
media  at  the  facility  were  monitored  for 
basic  indicator  parameters.  Once  the 
Montana  Hazardous  Waste  Permit  was 
issued,  a  more  specific  monitoring 
program  was  instituted  as  described 
above.  This  section  reviews  the  results 
of  this  monitoring. 

a.  Ground  water.  Exxon  monitors  the 
ground  water  at  the  NSLTU  at  two 
upgradient  monitoring  wells  and  three 
downgradient  monitoring  wells. 


A 

Between  1980  and  1986,  when  Exxon 
first  began  applying  wastes  to  the 
NSLTU,  Exxon  was  required  to  monitor 
the  ground  water  for  four  indicator 
parameters;  pH,  specific  conductance, 
total  organic  carbon,  and  total  organic 
halogen.  In  accordance  with  its  Montana 
Hazardous  Waste  Permit,  Exxon  started 
collecting  semi-annual  ground-water 
monitoring  data  in  1986,  including 
analysis  for  the  PHCs.  Exxon  provided 
these  monitoring  data  to  support  its 
claim  that  hazardous  constituents  have 
not  migrated  through  the  treatment  zone 
and  into  the  underlying  ground  water. 
The  Agency  reviewed  Exxon’s  ground- 
water  monitoring  data  on  the  PHCs  and 
determined  that  none  of  the  constituents 
have  ever  been  detected  above  their 
respective  health-based  level.  The 
Agency,  therefore,  concludes  that  the 
ground-water  monitoring  data  collected 
by  Exxon  support  its  demonstraton  that 
there  has  been  no  migration  of 
hazardous  constituents  into  the  ground 
water. 

b.  Soils.  In  order  to  determine  whether 
constituents  have  migrated  beyond  the 
unit  boundary,  Exxon,  in  accordance 
with  its  Montana  Hazardous  Waste 
Permit,  collected  five  separate  random 
core  samples  from  beneath  the 
treatment  zone  (BTZ)  and  analyzed 
them  for  the  PHCs  on  an  annual  basis. 
Exxon  collected  and  analyzed  BTZ  soil- 
cores  starting  in  1986  and  then  again  in 
1988, 1989,  and  1990. 

The  Agency  reviewed  Exxon’s  BTZ 
soil-core  monitoring  data  on  the  organic 
PHCs  and  determined  that  none  of  the 
constituents  were  detected  above  their 
respective  health  based  levels.  The 
Agency,  therefore,  concludes  that  these 
BTZ  soil-core  monitoring  data 
demonstrate  that  there  has  been  no 
migration  of  organic  hazardous 
constituents  into  soil  below  the 
treatment  zone. 

In  the  case  of  the  inorganic  PHCs,  that 
is,  chromium  and  lead,  Exxon’s 
monitoring  data  from  BTZ  samples  show 
that  both  metals  have  been  consistently 
detected  at  concentrations  similar  to  the 
established  background  levels.  For 
example,  during  1989  and  1990,  detected 
chromium  concentrations  ranged  from 
12  mg/kg  to  22.7  mg/kg  and  lead 
concentrations  ranged  from  non-deteci 
(<5.0  mg/kg)  to  11  mg/kg.  The 
background  (naturally  occurring) 
concentration  for  chromium  is  22  mg/ kg 
and  for  lead  is  11.4  mg/kg.  Since  the 
monitoring  data  are  so  similar  to  the 
background  levels,  EPA  concludes  these 
inorganics  did  not  result  from  the 
application  of  waste  to  the  land 
treatment  unit.  In  addition,  the  detected 
levels  are  far  below  the  health-based 
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level  for  GhrQiniuin;.li.000  mg/kg,  and' the 
interim  soil  cleanup  level  for  total  lead; 
500  to  1,090.  mg/kg;  The  Agency, 
therefore;  coneUides  that  the  BTZ  soii- 
core.  monitoring.datu  collected  by  Exxon 
support  Uft  demonstration-  that  there  has 
been  no  migration  of  inorganic 
hazardous  constituents  below  the  unit 
boundary, 

c.  SoH'-pore  liquids.  In  order  to 
determine  whether  constituents  have- 
migrated  below  the  unit  boundary, 

Exxon,  in  aGGordance  with  the  Montana 
Hazardous  Waste  Permit,  collects  soih 
pore  liquids  on  a  semi-annual  basis  from 
pan  lysimeters  installed  just  beneath  the 
treatment  zone;  The  soil-pore  liquids  are 
analyzed  for  the  PHC& 

The  Agency  reviewed  Exxon's  soil- 
pore  monitoring  data  on  the  PHCs  and 
determined  that,,  with  the  exception  of 
one  data  point,  no  hazardous 
constituents  have  been  detected  above 
their  respective,  health-based  levels.  On 
that  one  occasion,  during-  the  June  1989- 
monitoring  event,  benzene  was  detected 
at  a  concentration  (0.02  mg/L],  which  is 
slightly  above  the  health-based  level 
(0.005  mg/Lj.  Exxon,  in  accordance  with 
its  permit,  resampled  this  lysimeter 
within  30  days  of  receipt  of  the 
laboratory  results  and  did  not  delect 
benzene. 

Exxon  attributes  the  one-time 
detection  of  benzene  to  an  incident  that 
occurred  during,  collection  of  the 
previous  soil-pore  liquid  sample  in 
November  1988.  According  to  Exxon, 
waste  was  accidentally  sprayed  onto 
the  cover  of  the  2:6-metBr-deep  access  to 
the  sample  bottle.  This  bottle  is 
connected  by  a  stainless  steel  tube  to 
the  pan  lysimeter  located  two  meters 
away  at  the  base^of  the  treatment  zone. 
Waste  fell  from  the- cover  when  opened 
and  onto-  the  bottle  and  the  gravel  at  the 
base  of  the  access  when  the  cover  was 
opened.  The- contaminated  collection 
bottle  was  sealed  with  the  cap  from  the 
new  sample  collection  bottle  to  be  put 
onto  the  system.  Exxon’s  log  book  for 
the  June  1989' event  shows  that  the  liquid 
from  this  lysimeter  contained  sediment 
(an  unusual  characteristic  for  soil-pore 
liquids).  Exxon  believes  that  sediment 
contaminated  with  benzene  may  have 
been  accidently  knocked  into  this 
second  bottle  during  the  switch  over. 
Since  then  Exxon  has  reported  that  the 
contaminated  material  was  removed 
from  the  access  space  and  the- workers 
who  spray  waste  have  been-  instructed 
not  to  apply  waste  so  closely  to  the 
access  covers  and  contamination  has 
not  reoccurred. 

The  Agency  consequently  believes 
that  this  single:  monitoring  result  does 
not  provide  evidence  of  migration.  If  it 
were  actually  migration,  one  would 


expect  to  find  residual  contamination  in 
either  soil'  cores  or  subsequent 
monitoring  of  the  soil-pore  liquid.  During 
the  nine  yeare  of  operation  before  this 
anomaly;  benzene  had'  never  been 
detected'  in  the  soil-pore  liquid,  nor  has 
it  been  detected  in  any  of  the  four 
monitoring  events  since  Jbne  1989  or  in 
the  soil'  cores  or  underlying  ground 
water;  Thus,  the  Agency  believes  that 
the  single- detection  event  in  1989  does 
not  demonstrate  migration. 

The  Agency,  therefore;  concludes  that 
the  soil-pore  liquids  monitoring  data 
support  Exxon's  demonstration  that 
there  has  been  no  migration  of 
hazardous  constituents  below  the 
treatment  zone  into  soil  pore  liquids. 

2.  Organics  Mobility 

In  order  to. address  the  potential 
migration  of  organic  constituents 
through  the  treatment  zone  in  the  future. 
Exxon  is  relying  on:  (1)'  Computer 
simulations;  [2)  soil-core  and  soil-pore 
monitoring  data  collected  since  1906; 
and  (3)  maintenance  of  proper 
management  conditions. 

a.  VIP  Modeling.  Exxon  used  the 
Agency’s  Vadose  Zone  Interactive- 
Processes  (VIP)  model  to  access  the 
long-term  migration,  potential  of  the 
organic  consitutentaof  concern  in- 
simulation  of  four  specihe  unsaturated 
treatment  zone  scenarios.  The  four 
scenarios  studied  by  Exxon  were:  (1) 
One-year’s  operation  of  the  NSLTU; 

(2)  a  long-term  simulation  f=59  years) 
using  literature-derived  degradation 
kinetics  and  partitioning  information 
with  site-specific  waste  properties  and 
operational  factors  as  model  inputs;  "  (3) 
a  reasonable-worst  case  simulation 
using  low  degradation  rates  and 
partitioning  coefficients  over  five  years 
of  operation;  and  (4)  sensitivity  analyses 
to  determine  which  input  parameters 
could  strongly  influence  the  simulation 
results,  and  therefore;  be  subject  to 
further  evaluation.®  Exxon  evaluated  the 


**  Exxon  notns  that  the  results  of  this  simulation 
were  compared  to  those  obtained- from  Exocon's 
Land  Treatment  Demonstration;  the  comparison 
validated  the  t/IP  (version  2.0]  model's  ability  to 
accurately  predict' the  environmental  fate  of! waste 
constituents  in  the  unsaturated  zone. 

*  Exxon  aelected' 59  years  as  the  base  case  long¬ 
term  simulation  since  this  time  period  would 
represent  24  years  of  future  waste  application  |riu8 
35  years  of  closure-and  post-closure  care  with 
monitoring  and  no  waste  application.  When 
necessary,  however;  Exxon  simulated  a  longer 
dosure/post  closure  period  in  order  to  show  that 
there  would  be  camplete  degradation  and  no 
migration.of  the  apecific  hazardous  oonstituent. 

*  Exxon  performed  sensitivity  analyses  for  the 
following  parameters;  soil  moisture  coefficient,  soil 
porosity;  bulk  density,  temperature  factor  soil 
temperature,. degradation.nates.  oil/water  partition 
coefficient,  soil/ water  partition  coefficient,  oil  and' 
grease  degradation  rale,  and  constituent 
concentrations. 


following  nine  organic  constituents: 
toluene,  anthracene. 
benzo('a)anthracene.  benzo(a)pynene. 
chrysene,  naphthalene,,  phenanthrene; 
phenol,  and'  pyrene. 

Exxon,,  whenever  possible.,  used  site- 
specific  input  values;  however,  if  none 
were  available,.  Exxon  used 
conservative  lUerature-deriv«d  values  or 
derived  values  using  standard 
calculations  (e.g..  Clapp  and 
Hornberger  '').  The  modeled  waste 
properties  were,  based  on  a  composite 
waste  sample  consisting  of  Slop  Oil 
Emulsion  Solids.  API  Separator  Sludges, 
and  Toxicity  Characteristic  (TC)  wastes 
(i.e.,  tank  bottoms  and  oil  contaminated 
soils).  The  weighted  average  constituent 
concentrations  were  calculated  using- 
historic  waste  loading. data  and  waste 
specific  constituent  concentrations. 

Actual  climatic  data,  operational, 
parameters,  such  as  waste  application 
rates  and  application  frequencies,  and> 
first  order  degradation  rates  were  also 
used.  Exxon  calculated  the  oil  and 
grease  degradation  rate  by  using  actual 
monthly  ZOI  sampling, data,  and  waste- 
loading  records.  L^tly.,  Exxon 
calculated  constituent  specific, 
distribution  coefficients  using  site- 
specific  soils  data  and  constituent 
specific  organic  carbon  partition 
coefficients,  and  used  literature-obtained 
values  for  the  oil/water  partition 
coefficients. 

The  result  of  Exxonfs  simulation  of 
one-year  land  treatment  operations 
showed  no  constituents  migrating  below 
the  zone  of  incorporation  (i.e.,  all  of  the 
constitutents  were  completely  degraded 
within,  the  zone  of  incorporation).  The 
results  of  Exxon’s  long-term  simulation 
of  land  treatment  operations  again 
showed  that  all  of  the  constituents  were 
completely  degraded  within  the  zone  of 
incorporation.  Specifically,  anthracene, 
benzo(a)anthraGene,  benzo{a)pyrene, 
chrysene,,  naphthalene,  phenanthrene. 
phenol,  pyrene,,  and  toluene  were 
degraded  to  concentrations  below 
health-based  levels  within  the  SQ-year 
period  (24  active  years  plus  35  closure/ 
post  closure  years). 

Exxonfs  simulation  of  the  worst-case 
scenario- showed  that  the  waste 
concentrations  in  the  zone  of 
incorporatfon  under  the  “worst-case" 
scenario  exceeded  the  zone  of 
incorporation  concentrations  found-  in 
the  one-year  simulation  concentrations 
by  factors  ranging  from:  1^02  for  phenol 
to  9.23  for  benzQ(a)pyrene.  However,  in 
all  instances  the  constituents  wi;eFe 


■*  Clapp.  R'3;.  and  C.  Hornberger.  1976.  Empirical 
equations  for  some-aoil'hydraulic  properties.  Water 
Resources  Research  14:601-604. 


Federal  Register  /  Vol.  57,  No.  59  /  Thursday,  March  26.  1992  /  Notices 


10487 


completely  degraded  within  the  zone  of 
incorporation,  except  for  toluene.  The 
maximum  estimated  soil-pore  liquid 
concentration  of  tolune  was  0.042  mg/L 
at  a  depth  of  1.1  meters  (the  health- 
based  level  for  toluene  is  1.0  mg/L). 

Exxon's  sensitivity  analyses  were 
performed  on  phenanthrene  and  toluene, 
which  are  representative  of  the  two 
classes  of  constituents  of  concern 
(volatile  and  semi-volatile  organics).  For 
phenanthrene,  Exxon  discovered  that 
soil  temperature,  temperature  factor, 
biodegradation  rates,  partitioning 
coefficients,  oil  degradation  rates  and 
constituent  concentration  were  all 
important  inputs;  however,  in  no  case 
did  phenanthrene  migrate  below  the 
treatment  zone.  For  toluene.  Exxon 
discovered  that  the  only  significant 
input  was  toleune  concentration  and  in 
no  case  did  toluene  migrate  below  the 
treatment  zone. 

The  Agency  reviewed  Exxon’s 
modeling  work  and  was  able  to 
duplicate  the  work.  In  additon,  the 
Agency  reviewed  all  of  the  input  values 
and  concluded  that  the  input  parameters 
used  by  Exxon  are  acceptable,  as  they 
were  either  site-specific  or 
conservatively  derived  from  standard 
reference  materials.  As  a  result,  EPA 
believes  that  Exxon’s  modeling  supports 
the  conclusion  that  the  organic 
constituents  will  be  completely 
degraded  to  non-hazardous  levels  within 
the  treatment  zone.  (For  a  complete 
description  of  Exxon’s  VIP  unsaturated 
zone  modeling,  see  Exxon’s  “Response 
to  Technical  Evaluation,’’  Attachment 
12,  located  in  the  RCRA  Regulatory 
Docket  for  today’s  notice.) 

The  results  of  the  soil-core  and  soil- 
pore  liquids  monitoring  data  corroborate 
the  VIP  output;  therefore,  EPA  believes 
that  Exxon  has  complied  with  40  CFR 
268.6(b)(3)  which  requires  petitioners  to 
verify  computers  simulation  models  for 
accuracy  by  comparison  with  actual 
measurements. 

b.  Operational  data.  As  mentioned 
above,  the  soil-core  and  soil-pore 
monitoring  data  collected  to  date 
indicate  that  organic  constituents  have 
not  migrated  from  the  unit  in  the  past. 

As  required  in  §  268.6(c),  Exxon  will 
continue  to  sample  and  analyze  soil- 
core  and  soil-pore  liquid  samples  as  part 
of  the  monitoring  program.  These 
requirements  are  imposed  through  the 
Montana  Hazardous  Waste  Permit  and 
as  a  condition  to  day’s  proposed 
variance. 

Based  on  the  VIP  Modeling  results, 
Exxon's  adherence  to  proper  operational 
control.®  and  Exxon’s  successful 


*  Exxon's  petition  states  that  it  will  impose 
siiccifio  operational  practices  to  enhance  the 


operation  of  the  NSLTU  over  the  last 
eleven  years,  the  Agency  believes  that 
Exxon  has  demonstrated,  to  a 
reasonable  degree  of  certainty,  that  the 
organic  constituents  will  be  completely 
degraded  within  the  treatment  zone  and 
will  not  migrate.  (Note  that  the  airborne 
dispersion  of  the  organic  constituents  is 
addressed  below  in  section  4.  Air 
Modeling  and  Monitoring.) 

3.  Metals  Mobility 

Inorganic  constituents,  such  as 
chromium  and  lead,  will  not  degrade, 
and  therefore  will  remain  at  in  situ 
levels  virtually  indefinitely — certainly 
far  beyond  the  predictive  capabilities  of 
any  established  models.  Therefore,  to 
demonstrate  that  the  inorganic 
constitutents  would  not  migrate  beyond 
the  unit  boundary  at  hazardous 
concentrations  and/or  are  immobilized. 
Exxon  provided  an  analysis  of 
theoretical  chemical  transformation  or 
fate  coupled  with  operational  practices 
designed  to  reduce  metals  mobility. 

For  the  theoretical  approach,  Exxon’s 
petition  discussed  the  impact  on  metals 
of  several  immobilization, 
transformation  and  attenuation 
mechanisms;  Oxidation/reduction 
potential,  solubility,  hydrolysis, 
adsorptivity,  and  the  cation  exchange 
capacity  (CEC)  of  the  NSLTU  soils. 

Many  of  these  physical  processes  are 
dependent  on  soil  conditions  that  are 
controlled  by  Exxon,  such  as  pH.  EPA 
notes  the  NSLTU  soils  contain  materials 
(beyond  lime)  which  can  prevent 
inorganics  from  becoming  more  mobile. 
For  instance,  both  the  soils  and  the 
wastes  contain  organic  carbon  and 
several  functional  groups  such  as 
carboxylic  acids,  alcohols,  and  phenols 
which  are  known  to  reduce  the  mobile 
Cr(VI)  species  to  the  immobile  CR(III) 
species.  EPA  concluded  that  these 
discussions  adequately  characterized 
the  low  potential  for  mobility  of  metals 
at  the  NSLTU. 

In  addition.  Exxon  demonstrated, 
based  on  the  total  metals  loadings  to  the 
NSLTU,  that  the  final  metals 
concentrations  in  the  zone  of 
incorporation  (ZOI)  soils  were  low 
enough  to  preclude  potential  migration 
of  any  specific  inorganic  constituent 
(i.e.,  assuming  in  the  worst-case  that  a 
specific  inorganic  constituent  moved 
from  the  ZOI  through  the  treatment  zone 
and  below  the  unit  at  the  concentration 
found  in  the  ZOI,  this  concentration 
would  be  less  than  the  Agency’s 


degradation  and  volatilization  of  the  organic 
constituents,  induding  periodic  disking/tilling,  the 
addition  of  fertilizer,  moisture  control,  and  computer 
controlled  applications.  Failure  to  follow  these 
practices  would  constitute  a  violation  of  the 
variance. 


proposed  definition  of  migration).  Exxon 
calculated  that  the  ZOI  metal 
concentrations  of  all  the  inorganic 
constituents  would  be  well  below  the 
health-based  levels  assuming  direct 
ingestion  of  soil. 

Exxon  has  in  the  past  and  will 
continue  in  the  future  to  follow  practices 
designed  to  minimize  metals  mobility, 
that  is.  to  prevent  the  oxidation  states  of 
the  inorganic  constituents  from  changing 
into  the  more  mobile  species.  These 
practices  include  the  addition  of  lime  (to 
exert  control  over  metal  solubilities), 
moisture  control  (to  prevent  soils  from 
becoming  anaerobic),  and  the  use  of 
computer-controlled  application  rates 
(to  prevent  overloading  and  formation  of 
hot  spots).  EPA  agrees  that  the  success 
of  this  program  is  evidenced  by  soil-core 
and  soil-pore  monitoring  data  collected 
since  19%,  which  demonstrate  that  the 
inorganic  constituents  have  not  migrated 
and  are  not  likely  to  migrate  in  the 
future.  Last  Exxon  will  continue  to 
conduct  the  soil-core  and  soil-pore 
liquids  monitoring  as  required  by  its 
Montana  Hazardous  Waste  Permit.  The 
Agency  believes  that  Exxon  will  be  able 
to  prevent  future  migration  of  the 
inorganic  constituents  through  the 
treatment  zone  by  adherence  to  these 
operational  controls. 

The  Agency,  therefore,  concludes  that 
Exxon  has  demonstrated,  to  a 
reasonable  degree  of  certainty,  that  the 
inorganic  constituents  will  not  migrate 
at  hazardous  concentrations  beyond  the 
unit  boundary.  This  is  evidenced  by 
Exxon’s  successul  operation  of  the 
NSLTU  over  the  last  eleven  years, 
monitoring  results  that  show  that  no 
inorganics  have  been  detected  above 
health-based  levels,  the  discussion  on 
metals  attenuation  and  the  estimated 
ZOI  concentrations  (where  one  would 
expect  high  levels),  which  are  predicted 
to  be  below  health-based  levels. 

4.  Air  Pathway  Assessment 

a.  Air  modeling.  Exxon  addressed  the 
potential  migration  of  both  the  organic 
and  inorganic  constituents  via  the  air 
pathway  by  utilizing  an  air  emissions 
model  and  an  air  dispersion  model,  both 
applicable  to  land  treatment  facilities,  to 
predict  annual  average  to  land 
treatment  facilities,  to  predict  annual 
average  concentrations  at  the  NSLTU 
unit  boundary.  The  air  emissions  model 
(CHEMDAT7)  and  the  dispersion 
models  (Industrial  Source  Code  Long 
Term  (ISCLT)  and  Short  Term  (ISCST)) 
were  developed  by  EPA’s  Office  of  Air 
Quality  Planning  and  Standards 
(OAQPS)  and  are  available  from  NTIS 
(U.S.  Department  of  Commerce, 

National  Technical  Information  Service). 
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Specifically,  Exxon  performed  the 
following  studies:  (1)  A  season-based 
engineering  calculation  of  particulate 
emissions  from  five  potential  source 
activities/processes;  (2)  a  season-based 
emissions  modeling  of  volatile  and  semi¬ 
volatile  gaseous  constituents  using 
CHEMDAT7;  and  (3)  a  seasonal-based 
dispersion  modeling  using  ISCLT.  For  a 
complete  description  of  Exxon's  air 
emissions  and  air  dispersion  modeling, 
see  Exxon’s  “Response  to  Technical 
Evaluation,"  Attachments  14  and  30, 
located  in  the  RCRA  regulatory  docket 
for  today’s  notice. 

First,  Exxon  calculated  the  annual 
fraction  of  total  suspended  particulate 
(TSP)  emissions  of  *10  microns  in 
diameter  (PMio)  ®  emitted  by  waste 
transport  vehicles  (58  kg),  waste 
dumping  (0.02  kg),  waste  application  (86 
Kg),  waste  incorporation  and  tilling  (443 
kg),  and  wind  erosion  (2,062  kg).  Exxon’s 
analyses  did  not  incorporate  emissions 
resulting  from  vehicle  trackout  because 
Exxon  has  committed  (and  would  be 
required  under  a  final  grant  of  this 
petition)  to  install  a  vehicle 
decontamination  unit  as  a  condition  of 
the  variance  (see  Section  IV.  Condition 
of  Variance).  The  total  average  annual 
PMio  emissions  is  2,650  kilograms. 

Exxon  then  calculated  the  gaseous 
emissions  of  the  volatile  and  semi¬ 
volatile  constitutents  using  the  land 
treatment  and  wast  pile  modules  of  the 
CHEMDAT7  emissions  model.  Exxon’s 
emissions  modeling  consisted  of  a  three- 
step  approach  for  each  waste  type  and 
each  quarter  of  the  year.  (Waste  is 
applied  during  only  part  of  the  year, 
generally  April  through  October.) 
Specifically,  Exxon  used  the  land 
treatment  model  to: 

•  Simulate  emissions  from  a  unit 
waste  pile  for  a  24-hour  period  for  each 
waste  type  during  the  time  period 
between  waste  dumping  and  waste 
application: 

•  Simulate  emissions  from  a  five- 
centimeter  thick  wast  layer  covering  an 
area  of  150.6  square  meters  over  the 
two-hour  time  period  beteen  waste 
application  and  waste  incorporation; 
and 

•  Calculate  the  emissions  from  the 
150.6  square-meter  sector  occurring  over 
all  four  quarters  (90  days)  using  a 
standard  tilling  depth  of  23  centimeters. 

The  “unit  waste  pile"  modeling 
approach  reflects  the  actual  waste 
application  and  management  practices 
and  the  actual  concentrations  of 
hazardous  constituents  present  in  the 
wastes  managed  at  the  NSLTU.  A 


“  F.mission  particles  of  <  10  microns  in  diameter 
repn-sent  the  fraction  of  material  presenting  risk  via 
the  airborne  pathway  (i.e..  respirable  particles). 


summary  of  total  annual  emissions 
calculated  by  Exxon  is  presented  in 
Table  2. 


Table  2.— Summary  of  Total  Annual 
Emissions— Mass  Emitted 


Constituent 

Total 

emissions  (g/ 
s-m^ 

5.85x10"'> 

7.33x10'" 

3.70x10' '® 

8.07x10'" 

6.40x10'" 

1.86x10'  '* 

1.02x10'* 

4.21x10'  " 

3.31x10'" 

2.50x10" 

1  09x10'" 

Exxon  then  conducted  a  sensitivity 
analysis  on  the  slop  oil  emulsion  solids 
(K049)  waste  pile,  waste  application, 
and  waste  tilling  simulations  to 
determine  the  importance  of  the 
simulation  time,  total  porosity,  air 
porosity,  wind  speed,  soil  temperature, 
and  oil  loading  inputs.  The  results  of 
Exxon’s  sensitivity  analysis  showed  that 
the  modeled  predictions  are  relatively 
insensitive  to  reasonable  variation  in 
the  input  parameter  values  (i.e.,  the 
maximum  predicted  increase  in 
emissions  fractions  for  any  given 
simulation  was  less  than  five  percent). 

Exxon  then  used  the  ISCLT  model  to 
estimate  the  downwind  concentrations 
of  the  hazardous  constituents  emitted 
from  the  NSLTU.  Specifically,  Exxon 
performed  three  sequential  sets  of 
simulations,  with  each  successive 
simulation  becoming  more  refined,  in 
order  to  locate  the  area  source  closest  to 
the  point  where  the  maximum 
constituent  concentrations  were 
predicted  to  occur.  The  ISCLT 
simulations  w'ere  performed  using  site- 
specific  information,  local 
meteorological  data  collected  between 
1988  and  1990,  and  the  model’s 
regulatory  default  values  for  wind 
profile  exponents,  vertical  potential 
temperature  gradients,  final  plume  rise, 
stack  tip  downwash,  and  bouyancy- 
induced  dispersion  (the  latter  three 
parameters  generally  are  more 
applicable  to  point  source  emissions 
than  area  source  emissions). 

Exxon  then  calculated  the  seasonal- 
based  maximum  average  annual  air 
concentrations  at  the  unit  boundary 
using  the  constituent-specific  emissions 
rates.  The  maximum  average-annual 
constituent  concentrations  were 
calculated  by  computing  the  arithmetic 
mean  of  the  four  quarterly 
concentrations.  The  maximum  average- 
annual  concentrations  and  the  health- 


based  levels  used  in  no-migration 
petition  decision-making  are  presented 
in  Table  3. 


Table  3.— Predicted  Annual  Average 
Downwind  Concentrations  (pg/m^ 


Constituents 

Annual 

average 

downwind 

concentra¬ 

tions 

Health- 
based 
limits  • 

8.64x10'* 

1x10  ' 

1.37x10'* 

2x10'* 

4x10* 

3x10'* 

6.82x10'* 

2x10  * 

1.04x10'* 

8x10-  * 

8.88x10'* 

1.5 

4.61x10* 

6x10  * 

*  See  "Health-Based  Levels  Used  in  No-Migration 
Petition  Decision-Making.”  February,  1992,  located  in 
the  RCRA  regulatory  docket  for  today's  notice. 


The  Agency  proposes  to  interpret 
migration  via  the  air  medium  as 
exceeding  the  health-based  level  for  a 
hazardous  constituent  on  an  annnual 
average  concentration,  not  on  a  single 
event.  This  approach  is  protective,  since 
air  health-based  levels  are  based  upon 
long-term  assumptions  (i.e.,  70-year 
exposures),  and  are  far  below  risk  levels 
in  an  acute  air  exposure  scenario. 
Furthermore,  the  approach  is 
appropriate  because  movement  of 
constitutents  in  air  is  rapid  and 
concentrations  are  transient.  To  have 
any  meaning,  in  terms  of  migration  or 
risk,  air  emissions  can  be  measured  only 
as  releases  over  a  period  of  time, 
whereas  measurements  of  constituents 
in  ground  water  and  soil  media  reflect 
concentrations  in  a  relatively  stable 
medium  (i.e.,  dispersive  and  temporal 
factors  are  less  significant). 

As  shown  above  in  Table  3,  the 
maximum  annual  average  concentration 
of  each  of  the  constituents  at  the  unit 
boundary  is  less  than  its  respective 
health-based  limits.  The  Agency, 
therefore,  believes  that  Exxon’s 
modeling  supports  its  demonstration 
that  there  will  be  no  migration  of 
hazardous  constituents  at  hazardous 
concentrations  via  the  air  pathway. 

h.  Air  monitoring.  EPA’s  regulations 
do  not  require  air  monitoring  at  land 
treatment  units,  and  Exxon  has  not 
conducted  such  monitoring  in  the  past. 
Indeed,  the  value  of  routine  ambient 
monitoring  in  determining  releases  at 
the  unit  boundary  of  a  land  treatment 
unit  can  be  questioned.  As  an 
alternative,  EPA  is  proposing  that  Exxon 
conduct  a  one-time  ambient  air 
monitoring  program,  under  reasonable 
worst-case  conditions,  to  confirm 
modeling  estimates.  (Air  monitoring 
under  reasonable  worst-case  conditions 
is  proposed,  because  it  would  facilitate 
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detection  of  hazardous  constituents, 
which  may  be  at  low  concentrations 
near  detection  limits.)  This  confirmatory 
monitoring  of  the  air  pathway  would  be 
required  specifically  for  the  no¬ 
migration  demonstration  and  not  for  the 
Montana  Hazardous  Waste  Permit.  In 
addition,  the  Agency  proposes  that 
Exxon  regularly  sample  the 
wastestreams  disposed  of  at  the  NSLTU 
and  the  ZOI  soils  to  assure  that  the 
modeled  annual  quantity  of  a  hazardous 
constituent  is  not  exceeded.  The  results 
of  this  routine  monitoring  should  be  sent 
to  EPA  on  the  same  schedule  they  are 
provided  to  the  State  of  Montana  imder 
the  facility's  permit  (see  Section  IV. 
Conditions  of  Proposed  Variance).  The 
Agency  believes  that  this  approach  is 
preferable  to  routine  ambient  air 
monitoring,  which  can  involve  too  many 
uncertainties  and  variability  for  reliably 
detecting  migration. 

Exxon  did  not  conduct  air  monitoring 
prior  to  the  effective  date  of  the  Land 
Disposal  Restrictions  (November  8, 

1990)  and  cannot  do  so  until  such  time 
as  a  variance  is  granted,  because  those 
hazardous  wastes  restricted  from  land 
disposal  (K049  and  K051)  must  be 
applied  to  the  land  treatment  unit  in 
order  to  perform  the  monitoring.  The 
Agency  is  proposing  as  a  condition  of 
this  variance,  that  Exxon  complete  a 
specific  air  monitoring  program  within 
15  months  of  variance  issuance  (see 
Section  IV.  Conditions  of  the  Proposed 
Variance).  This  time  period  was  chosen 
because  (1)  the  monitoring  must  be 
performed  under  worst-case  conditions, 
which  are  expected  to  occur  in  July  and 
August,  (2)  a  reasonable  amount  of  time 
is  needed  to  prepare  for  the  actual  field 
monitoring  program,  and  (3)  it  is 
uncertain  when  the  final  variance  will 
be  issued  in  relation  to  the  worst-case 
conditions. 

In  response  to  EPA’s  request,  Exxon 
submitted  a  proposed  monitoring 
program  with  its  petition.  Exxon’s 
proposed  air  monitoring  plan  consists  of 
sampling  and  analysis  of  the  ambient  air 
at  the  unit  boundary  for  inorganics, 
volatile  OTganics  and  semi-volatile 
organics.  Exxon  determined  the  location 
of  sampling  monitors  by  emission  and 
dispersion  modeling,  using  worst  case 
conditions  specific  to  the  NSLTU  as 
input  parameters.  After  carful  review  of 
the  plan,  EPA  has  concluded  that  it  will 
be  sufficient  to  confirm  the  modeling. 

For  more  information,  see  Volume  2  of 
“Response  to  September  9, 1991 
Technical  Evaluation.”  located  in  the 
RCRA  docket  for  today’s  notice,  if  the 
results  of  the  air  monitoring  program  do 
not  confirm  EPA’s  conclusion  of  no¬ 
migration,  Exxon  would  be  required  to 


stop  disposing  of  the  restricted 
hazardous  wastes  and  the  variance 
would  be  revoked. 

5.  Evaluation  of  Other  Possible 
Pathways  of  Migration 

Review  of  Exxon’s  petition  included 
an  evaluation  of  other  possible 
pathways  of  migration  in  addition  to  the 
ground  water,  soil,  and  air  media.  EPA 
reviewed  the  closure  plan,  the  run-on 
and  rrm-ofl(  control  system  in  place  at 
the  unit  and  the  proposal  to  install  a 
vehicle  decontamination  facility.  The 
Agency  concluded  that  there  are  no 
other  significant  means  for  hazardous 
constituents  to  migrate  at  hazardous 
levels  from  the  unit  boundary  of  the 
NSLTU, 

Exxon  maintains  a  run-on  control 
system  capable  of  preventing  flow  onto 
the  treatment  zone  and  a  run-off  control 
system  which  is  designed  to  contain  the 
volume  of  water  falling  on  the  NSLTU 
during  a  24-hour,  25-year  storm.  The 
same  dikes  that  control  run-on  also 
control  run-oft  The  two-  to  five-foot 
high  dikes  are  constructed  of  compacted 
clay-rich  soils  obtained  from  the 
immediate  area  and  are  topped  with 
gravel  This  system  effectively  controls 
the  surface  water  medium  such  that  it  is 
not  a  pathway  for  migration. 

EPA  is  concerned,  however,  that 
track-out  of  constituents  on  vehicles  is  a 
possibility.  Therefore,  the  Agency  is 
proposing  to  require,  as  a  condition  to 
the  variance,  that  Exxon  install  a 
vehicle  decontamination  facility  at  the 
NSLTU  prior  to  application  of  any 
restricted  wastes  (K049  and  K051).  The 
facility,  as  designed  in  a  plan  proposed 
by  Exxon,  will  restrict  access  to  and 
from  the  land  treatment  unit  and  prevent 
trackout  of  hazardous  constituents  on 
vehicles.  A  copy  of  the  plan  can  be 
found  in  “Response  to  Technical 
Evaluation"  Attachment  2,  and  is 
available  in  the  RCRA  regulatory  docket 
for  today’s  notice.  (See  Section  IV. 
Conditions  of  Proposed  Variance.)  EPA 
is  also  proposing  to  require  Exxon  to 
notify  it  upon  completion  of  installation 
of  the  vehicle  decontamination  facility. 
This  requirement  will  simplify 
enforcement  of  the  condition. 

In  order  to  assure  that  the  no¬ 
migration  standard  will  continue  to  be 
met  after  the  conclusion  of  the  operating 
period.  EPA  reviewed  Exxon’s  closure/ 
post-closure  plan  as  described  in  the 
Montana  Hazardous  Waste  Permit  and 
Exxon’s  estimates  of  concentrations  of 
hazardous  constituents  remaining  in 
ZOI  soils  at  closure.  *1116  predicted 
concentrations  of  both  the  organic  and 
inorganic  constituents  are  less  than  their 
respective  health-based  levels  for 


ingestion  of  soils  at  the  end  of  post¬ 
closure  care. 

The  closure/post-closure  plan 
requires  Exxon  to  continue  all 
operations  in  the  permit  necesary  to 
maximize  degradation,  transformation, 
or  immobilization  of  hazardous 
constituents  within  the  treatment  zone. 
Exxon  must  add  15  cm  of  top  soil  and 
establish  a  vegetative  cover.  Monitoring 
of  the  environmental  media  as 
necessary  wril!  also  continue  per  the 
permit.  (See  the  Montana  Hazardous 
Waste  Permit  for  more  details,  located 
in  the  RCRA  regulatory  docket  for 
today’s  notice.) 

6.  Conclusion 

Exxon  petitioned  the  Agency  seeking 
to  continue  the  land  disposal  of  EPA 
Hazardous  Waste  Nos.  K049  and  K051 
at  its  New  South  Land  Treatment  Unit 
located  in  Billings,  Montana.  For  the 
reasons  described  earlier.  EPA  has  also 
considered  the  petition  to  cover  TC- 
hazardous  contaminated  soils 
(Hazardous  Waste  No.  D018).  The 
Agency  believes  that  Exxon  has 
successfully  demonstrated,  to  a 
reasonable  degree  of  certainty,  that 
there  will  be  no  migration  of  hazardous 
constituents  beyond  the  unit  boundary 
at  hazardous  concentrations  for  as  long 
as  the  waste  remains  hazardous  at  this 
facility.  EPA  has  tentatively  concluded 
that  the  petiton.  with  several 
supplemental  documents,  demonstrates 
that  this  land  treatment  unit  is  capable 
of  transforming,  degrading  or 
immobilizing  the  hazardous  constituents 
in  the  applied  waste.  'The  Agency, 
therefore,  is  proposing  to  grant  to  the 
Exxon  Billings  Refinery  a  variance  from 
the  Land  Disposal  Restrictions,  with 
certain  conditions,  for  its  New  South 
Land  Treatment  Unit. 

III.  Implementation  and  Enforcement  of 
the  Variance 

If  made  final,  the  no-migration 
variance  will  only  apply  to  the  New 
South  Land  Treatment  Unit  (NSLTU) 
and  the  wastes  and  waste  volumes 
covered  by  the  demonstration.  The 
proposed  variance  for  land  disposal  of 
restricted  wastes  is  applicable  to  only 
Slop  Oil  Emulsion  Solids  (K049),  API 
Separator  Sludge  (K051).  and  TC 
Contaminated  Soils  (when  the  land 
disposal  restrictions  are  promulgated  for 
this  waste)  generated  at  the  Exxon 
Refinery  in  Billings,  Montana  (40  CFR 
268.6(i)  ). 

Exxon  would  be  required  to  amend 
this  variance  before  applying  other 
restricted  hazaradous  wastes  to  the  land 
treatment  unit.  Of  course,  Exxon  may 
continue  to  ajjply  non-hazardous  wastes 
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or  unrestricted  hazardous  wastes, 
regardless  of  the  terms  of  the  proposed 
decision. 

EPA's  proposd  decision  is  based  on 
specific  informtion  provided  by  Exxon 
in  its  petition,  and  it  assumes  Exxon’s 
compliance  with  its  Hazardous  Waste 
Permit,  issued  by  the  State  of  Montana. 
Therefore,  Exxon’s  petition  and  its  State 
permit  define  the  scope  of  permissible 
activities  under  the  variance. Any 
substantial  departures  from  the  terms  of 
the  petition  or  the  permit  that  might 
affect  migration  from  the  unit  (e.g., 
acceptance  of  new  restricted  wastes  not 
listed  in  the  petition,  or  major  changes 
in  operational  practices)  would  require 
amendment  of  the  variance.  If  Exxon 
made  such  changes  without  first  seeking 
an  amendment,  and  if  it  continued  to 
apply  restricted  wastes  at  the  unit,  it 
would  be  in  violation  of  the  RCRA  land 
disposal  restricitons  and  would 
potentially  be  subject  to  enforcement 
action. 

EPA  notes  that  the  current  RCRA 
regulations  spell  out  procedures  that 
govern  changes  at  facilities  subject  to 
no-migration  variances.  Specifically,  in 
accordance  with  40  CFR  268.6(e),  Exxon 
must  report  any  changes  in  conditions  at 
the  NSLTU  and/or  the  environment 
around  the  unit  that  significantly  depart 
from  the  conditions  described  in  the 
petition  and  affect  the  potential  for 
migration  of  hazardous  constituents 
from  the  unit.  If  Exxon  plans  to  make 
changes  to  the  design,  construction,  or 
operation  of  the  NSLTU,  or  any  other 
changes  that  may  affect  the  potential  for 
migration  of  hazardous  constituents, 
such  a  change  must  be  proposed  in 
writing  to  EPA  at  least  30  days  prior  to 
making  the  change.  EPA  will  determine 
whether  the  proposed  change 
invalidates  the  terms  of  the  variance 
and  will  determine  the  appropriate 
response.  Any  significant  change  must 
be  approved  before  it  is  made.  If  Exxon 
discovers  that  a  condition  at  the  site, 
which  was  modeled  or  predicted  in  the 
petition,  does  not  occur  as  predicted, 
this  change  must  be  reported,  in  writing, 
to  the  Administrator  within  10  days  of 
discovering  the  change.  EPA  will 
determine  whether  the  reported  change 
from  the  terms  of  the  petition  requires 
further  action,  which  may  include 
termination  of  waste  acceptance, 
revocation  of  the  variance  or  other 
responses. 

Exxon  must  also  demonstrate  that  it  is  in 
compliance  with  certain  organic  air  emission 
standards,  proposed  as  40  CFR  264  subpart  CC. 
once  these  regulations  become  effective.  The 
Subpart  CC  regulations  would  be  imposed  pursuant 
to  RCRA  section  3004(n)  as  well  as  sections  3004 
(d).  (e)  and  (0 


In  addiiton,  in  accordance  with  40 
CFR  268.6(f),  of  Exxon  determines  that 
there  is  migration  of  a  hazardous 
constituent(s)  from  the  NSLTU,  Exxon 
must  immediately  suspend  receipt  of 
restricted  waste  at  the  NSLTU,  and 
notify  the  Agency  in  writing,  within  10 
days  of  the  determination  that  a  release 
has  occurred.  Within  60  days  of 
receiving  notification,  EPA  will 
determine  whether  Exxon  can  continue 
to  receive  restricted  waste  in  the  NSLTU 
or  whether  the  variance  is  to  be 
revoked.  (EPA  notes  that  decisions  on 
on-migration  determinations,  other  than 
for  underground  injections  wells,  have 
been  delegated  to  the  Office  of  Solid 
Waste  and  Emergency  Response 
(OSWER).  Notices  required  under 
$  268.6(e)  and  (f),  therefore,  should  be 
submitted  to  the  Chief,  Assistance 
Branch,  Office  of  Solid  Waste  (OS-343), 
U.S.  Environmental  Protection  Agency, 
401  M  Stret  SW.,  Washington,  DC 
20460.0 

In  addition,  today’s  proposed  decision 
would  impose  a  series  of  specific 
conditions  on  Exxon’s  operations 
designed  to  ensure  that  migration  did 
not  occur,  and  that  the  no-migration 
variance  could  be  effectively  enforced. 
These  proposed  conditions  are  spelled 
out  in  section  IV.  of  today’s  notice  and 
are  discussed  in  detail  in  earlier 
sections.  These  conditions  would  be 
directly  enforceable  and  a  violation  of  a 
condition  would  constitute  a  violation  of 
the  RCRA  land  disposal  restrictions. 
EPA’s  Region  VIII  will  have  primary 
responsibility  for  ensuring  compliance. 

In  accordance  with  40  CFR  268.6(k), 
the  proposed  variance  will  be  valid  for 
up  to  ten  years,  but  no  longer  than  the 
term  of  the  facility’s  Montana 
Hazardous  Waste  Permit;  therefore, 
Exxon’s  variance  for  the  NSLTU  would 
expire  on  October  18. 1998  (the  date  on 
which  Exxon’s  Montana  Hazardous 
Waste  Permit  expires),  unless  the  permit 
is  renewed  or  reissued. 

IV.  Conditions  of  Proposed  Variance 

As  a  condition  of  this  proposed  no¬ 
migration  variance,  EPA  proposes  that 
Exxon  comply  with  the  following  terms; 

(1)  Exxon  must  comply  with  Montana 
State  permit  conditions  with  regard  to 
characterization  of  wastes  disposed  of 
at  the  NSLTU,  and  monitoring  of  ground 
water,  soil  and  soil-pore  liquids  at  that 
unit.  Exxon  must  provide  the  results  of 
this  characterization  and  monitoring  to 
the  EPA  Region  VIII  Montana 
Operations  Office,  Federal  Building,  301 
South  Park,  Helena,  MT  59626,  on  the 
same  schedule  as  they  are  provided  to 
the  State  of  Montana  Department  of 


Health  and  Environmental  Sciences 
(DHES)  under  the  facility’s  permit. 

(2)  Exxon  must  collect  samples  of  the 
TC-hazardous  Tank  Bottoms  and  the 
non-hazardous  wastestreams  (Boiler 
House  Lime  Sludge;  Cooling  Tower 
Sludge;  and  DEA  Sludge)  and  analyze 
them  for  all  of  the  constituents  on  the 
list  of  “Petroleum  Constituents  of 
Concern.’’  A  copy  of  this  list  is  provided 
in  today’s  RCRA  regulatory  docket. 
Exxon  must  analyze  four  representative 
samples  of  these  wastestreams,  or 
where  a  waste  is  infrequently  generated, 
a  sample  each  time  the  waste  is 
generated  for  a  period  of  two  years  from 
variance  issuance.  The  results  of  the 
analyses  must  be  provided  in  a  written 
report,  to  the  EPA  Region  VIII  Montana 
Operations  Office,  Federal  Building,  301 
South  Park.  Helena,  MT  59626,  within  60 
days  of  the  last  application  of  these 
wastes  in  each  operating  season. 

(3)  Exxon  must  conduct  confirmatory 
air  quality  monitoring  at  the  NSLTU 
within  15  months  of  variance  issuance  to 
evaluate  the  accuracy  of  the  modeling 
estimates.  The  monitoring  must  meet  the 
standards  described  in  the  approved 
plan  found  in  “Response  to  Technical 
Evaluation"  Attachment  22,  a  copy  of 
which  is  provided  in  the  RCRA 
regulatory  docket  for  today’s  notice.  The 
results  of  the  monitoring  should  be 
compared  to  short  term  modeling  for  the 
same  source  and  dispersion  conditions 
that  occurred  during  the  monitoring 
period.  This  comparison  will  be  used  to 
confirm  the  average  annual  modeling  air 
release  estimates.  Exxon  shall  provide 
the  written  results  of  the  air  monitoring 
program,  including  any  revisions  to  the 
modeling  estimates,  to  the  EPA  Region 
VIII  Montana  Operations  Office,  Federal 
Building,  301  South  Park,  Helena,  MT 
59626,  within  90  days  of  air  monitoring 
sample  collection. 

^4)  Exxon  must  install  the  vehicle 
decontamination  facility  at  the  NSLTU 
proposed  in  “Response  to  Technical 
Evaluation"  Attachment  2.  (located  in 
the  RCRA  regulatory  docket  for  today’s 
notice),  or  one  that  provides  no  less 
adequate  protection,  prior  to  application 
of  any  restricted  wastes,  and  must 
decontaminate  all  vehicles  before  they 
leave  the  unit.  The  decontamination 
facility  must  be  constructed  so  as  to 
restricted  access  to  and  from  the  land 
treatment  unit  and  prevent  trackout  of 
hazardous  constitutents  on  vehicles. 
Notification  of  installation  of  this 
facility  shall  be  sent  to  the  EPA  Region 
VIII  Montana  Operations  Office,  Federal 
Building,  301  South  Park,  Helena,  MT 
59626,  within  30  days  of  installation. 
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Dated:  March  19, 1992. 
leffery  D.  Denit, 

Deputy  Director,  Office  of  Solid  Waste. 
(FR  Doc.  92-6917  Filed  3-25-92:  8:45  am) 
BILUNC  CODE  6560-S0-M 


lFRL-4117-8] 

Availability  of  Fish  Contamination 
Program  Document 

agency:  Environmental  Protection 
Agency. 

action:  Notice  of  availability. 

SUMMARY:  Notice  is  hereby  given  that  a 
public  information  document  relating  to 
the  fish  contamination  program  is 
available  to  the  public.  There  is  no  new 
policy  or  guidance  in  this  document. 

Copies  of  the  document  identified  in 
this  notice  may  be  obtained  by  making 
written  request  to  the  U.S. 

Environmental  Protection  Agency  (EPA) 
at  the  address  provided  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
U.S.  Environmental  Protection  Agency 
Fish  Contamination  Section  (WH-585), 
401  M  Street,  SW.,  Washington,  DC 
20460. 

SUPPLEMENTARY  INFORMATION:  The 

following  document  may  be  obtained 
free  of  charge  from  the  EPA; 

Consumption  Surveys  for  Fish  and 
Shellfish,  A  Review  and  Analysis  of 
Survey  Methods.  US  Environmental 
Protection  Agency.  EPA  822/R-92-001 
February,  1992.  55  Pages. 

This  document  contains  a  critical 
analysis  of  survey  methods  used  to 
determine  fish  consumption  rates  for 
recreational  and  subsistence  fishermen; 
these  groups  have  the  greatest  potential 
for  exposure  to  contaminants  in  fish 
tissues.  The  survey  methods  may  also 
be  used  in  determining  appropriate 
consumption  rates  for  use  in  State 
adoption  of  water  quality  standards  for 
the  protection  of  human  health.  The 
document  summarizes  the  advantages 
and  disadvantages  of  five  survey 
approaches:  Recall-Telephone  Survey: 
Recall-Mail  Survey:  Recall-Personal 
Interview:  Diary:  and  Creel  Census.  It 
also  highlights  important  methodological 
considerations  such  as  survey  design, 
selection  of  respondents,  information 
sought,  quality  assurance,  and  statistical 
analyses.  In  addition,  the  document 
provides  information  on  relative  costs 
and  approximate  levels  of  effort  as  well 
as  a  bibliography. 


When  requesting  this  publication, 
identify  the  document  by  title  and 
specify  the  quantities  desired. 

Tudor  F.  Davies, 

Director,  Office  of  Science  and  Technology, 
Office  of  Water. 

[FR  Doc.  92-7028  Filed  3-25-92;  8:45  am) 
BILUNQ  CODE  6S60-50-M 


(OPPT&-59303A;  FRL-4054-5] 

Certain  Chemicals  Approval  of  a  Test 
Marketing  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARY:  This  notice  announces  EPA's 
approval  of  an  application  for  test 
marketing  exemption  (TME)  under 
section  5(h)(1)  of  the  Toxic  Substances 
Control  Act  (tsca)  and  40  CFR  720.38. 
EPA  has  designated  this  application  as 
TME-92-3.  The  test  marketing 
conditions  are  described  below. 

EFFECTIVE  DATES:  March  17, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rick  Keigwin,  New  Chemicals  Branch, 
Chemical  Control  Division  (TS-794), 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  rm.  E-611,  401  M  St.  SW.. 
Washington,  DC  20460,  (202)  260-2440 
SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant' 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  an 
unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-92-3.  EPA 
has  determined  that  test  marketing  of 
the  new  chemical  substance  described 
below,  under  the  conditions  set  out  in 
the  TME  application,  and  for  the  time 
period  and  restrictions  specified  below, 
will  not  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment. 
Production  volume,  use,  and  the  number 


of  customers  must  not  exceed  that 
specified  in  the  application.  All  other 
conditions  and  restrictions  described  in 
the  application  and  in  this  notice  must 
be  met. 

The  following  additional  restrictions 
apply  to  TME-92-3.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  the  use  of  the  substance  is 
restricted  to  that  approved  in  the  TME. 

In  addition,  the  applicant  shall  maintain 
the  following  records  until  5  years  after 
the  date  they  are  created,  and  shall 
make  them  available  for  inspection  or 
copying  in  accordance  with  section  11  of 
TSCA: 

1.  Records  of  the  quantity  of  the 
TME  substance  produced  and  the  date 
of  manufacture. 

2.  Records  of  dates  of  the  shipments 
to  each  customer  and  the  quantities 
supplied  in  each  shipment. 

3.  Copies  of  the  bill  of  lading  that 
accompanies  each  shipment  of  the  TME 
substance. 

TME-92-3 

Date  of  Receipt:  February  12^^1992. 

Notice  of  Receipt:  March  2, 1^2  (57 
FR  7388). 

Applicant:  Safety-Kleen  Corporation. 

Chemical:  (S)  Lubricating  oils,  used, 
residues. 

Use:  (S)  Asphalt  Extender. 

Production  Volume:  20  million 
kilograms. 

Number  of  Customers:  (Confidential). 

Test  Marketing  Period:  7  months, 
commencing  on  first  day  of 
manufacture. 

Risk  Assessment:  EPA  identified  no 
significant  health  or  environmental 
concerns  for  the  test  market  substance. 
Therefore,  the  test  market  activities  will 
not  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  an  new  information 
that  comes  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
an  unreasonable  risk  of  injury  to  health 
or  the  environment. 

Dated:  March  17. 1992. 

)ohn  W.  Melone, 

Director,  Chemical  Control  Division,  Office  of 
Pollution  Prevention  and  Toxics. 

(FR  Doc.  92-7027  Filed  3-25-92:  8:45  amj 
BtLUNG  CODE  6560-50-F 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Coastal  Barrier  Improvement  Act; 
Property  AvaHabHity:  Brodie  Tract, 
Austin,  TX 

agency:  Federal  Deposit  Insurance 

Corporation. 

action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  property  known  as  the  "Brodie 
Tract"  located  near  Austin,  Texas  is 
affected  by  section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990,  as 
specified  below. 

DATES:  Written  Notices  of  Serious 
Interest  to  purchase  or  effect  other 
transfer  of  the  property  may  be  mailed 
or  faxed  to  the  Federal  Deposit 
Insurance  Corporation  until  June  24, 

1992. 

ADDRESSES:  Copies  of  detailed 
descriptions  of  the  property  can  be 
obtained  by  contacting  the  following 
Person:  Tom  Goodson,  AMRESCO 
Management,  Inc.,  1201  Main  Street, 

11th  Floor,  Dallas,  Texas  75202, 
telephone  (214)  508^33,  Fax  (214)  508- 
4439. 

SUPPLEMENTARY  INFDRMATIDN:  The  91.61 
acre  tract  is  located  in  the  northwest 
corner  of  Loop  360  and  Highway  290, 
one-half  mile  south  of  Barton  Creek 
Mall,  Austin,  Texas.  The  property  is 
primarily  undeveloped,  and  is 
surrounded  by  Loop  360,  a  shopping 
center  and  a  residential  development. 
The  property  abuts  the  City  of  Austin 
owned  Barton  Creek  greenbelt  on  the 
western  boundary  of  the  property.  The 
property  is  located  within  the 
municipality  of  Austin,  Texas,  is  zoned 
for  multifamily,  general  office  and  some 
retail  uses,  and  is  not  platted.  There  is 
an  unconfirmed  suspicion  that 
endangered  or  protected  species, 
including,  without  limitation,  the  Golden 
Cheek  Warbler  and  Black  Capped  Vireo 
or  their  habitats  exist  in  the  area. 

Written  notice  of  serious  interest  to 
purchase  the  property  must  be  received 
on  or  before  June  24, 1992  by  Tom 
Goodson  at  the  above  address. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are:  1. 
Agencies  or  entities  of  the  federal 
government, 

2.  Agencies  or  entities  of  state  or  local 
government,  and 

3.  “Qualified  organizations"  pursuant 
to  section  170(h)  of  the  Internal  Revenue 
Code  of  1988  (26  U.S.a  170(h)(s)). 

Form  of  Notice 

Notices  of  serious  interest  should  be 
in  the  following  form; 


Notice  of  Serious  Interest  re: 

Brodie  Tract  Land 
Austin,  Texas 

1.  Name  of  eligible  entity. 

2.  Declaration  of  eligibility  to  submit 
notice  under  criteria  set  forth  in  Public 
Law  101-591,  section  10(b)(2). 

3.  Brief  description  of  proposed  terms 
of  purchase  or  other  offer  (e.g.  price  and 
method  of  financing). 

4.  Declaration  by  entity  that  it  intends 
to  use  the  property  primarily  for  wildlife 
refuge,  sanctuary,  open  space, 
recreational,  historical,  cultural  or 
natural  resource  conservation  purposes. 

Dated:  March  20, 1992. 

Federal  Deposit  Insurance  Corporation. 

Hoyle  L.  Robinson, 

Executive  Secretary. 

(FR  Doc.  92-6980  Filed  3-25-92:  8:45  am) 
BILLING  CODE  6714-01-M 

FEDERAL  MARITIME  COMMISSION 

IDocket  No.  92-12] 

Save  DR  Shipping,  Inc.  v.  PuertD  RIcd 
Maritime  Shipping  AuthDrity;  Filing  Df 
CDmplaint  and  Assignment 

Notice  is  given  that  a  complaint  filed 
by  Save  On  Shipping,  Inc. 
(“Complainant”)  against  Puerto  Rico 
Maritime  Shipping  Authority 
(“Respondent”)  was  served  March  20, 
1992.  Complainant  alleges  that 
Respondent  has  violated  sections  17  and 
18(a)  of  the  Shipping  Act,  1916,  48  U.S.C, 
app.  816  and  817(a),  and  section  2  of  the 
Intercoastal  Shipping  Act  of  1933,  46 
U.S.C.  app.  844,  by  attempting  to  collect 
unfiled  rates  and  charges  and  by 
prosecuting  claims  for  costs,  undefined 
expenses  and  attorneys  fees. 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Charles  E. 
Morgan  (“Presiding  Officer”).  Hearing  in 
this  matter,  if  any  is  held,  shall 
commence  within  the  time  limitations 
prescribed  in  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements, 
affidavits,  depositions,  or  other 
documents  or  that  the  nature  of  the 
matter  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record.  Pursuant  to  the  further 
terms  of  46  CFR  502.61,  the  initial 
decision  of  the  Presiding  Officer  in  this 
proceeding  shall  be  issued  by  March  22, 
1993,  and  the  final  decision  of  the 


Commission  shall  be  issued  by  July  20. 
1993. 

Joseph  C.  Polking. 

Secretary. 

[FR  Doc.  92-7019  Filed  3-25-92;  8:45  am) 
BILLING  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 


County  Bancshares,  Inc.;  Acquisition 
of  Company  Engaged  in  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f)  of 
the  Board’s  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board’s 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  20. 1992. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta.  Georgia 
30303: 

1.  County  Bancshares,  Inc.,  Troy. 
Alabama:  to  establish  Pike  County 
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Federal  Savings  Bank,  Troy,  Alabama, 
pursuant  to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y  to  facilitate  the  acquisition 
of  the  Troy.  Alabama  branch  office  of 
First  Federal  Bank,  F.S.B..  Tuscaloosa. 
Alabama. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  20. 1992. 
lennifer ).  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  92-6994  Filed  3-25-92;  8:45  am) 
BILLING  CODE  621(M)1-r 


Dauphin  Deposit  Corporation,  et  al.; 
Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies; 
and  Acquisitions  of  Nonbanking 
Companies 

The  companies  listed  in  this  notice 
have  applied  under  §  225.14  of  the 
Board’s  Regulation  Y  (12  CFR  225.14)  for 
the  Board's  approval  under  section  3  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  companies  have  also  applied 
under  §  225.23(a)(2)  of  Regulation  Y  (12 
CFR  225.23(a)(2)]  for  the  Board’s 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a]  of  Regulation 
Y  (12  CFR  225.21(a])  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 


evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  20. 1992. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch.  Vice 
President)  100  North  6th  Street. 
Philadelphia,  Pennsylvania  19105: 

1.  Dauphin  Deposit  Corporation. 
Harrisburg,  Pennsylvania:  to  merge  with 
FB&T  Corporation,  Hanover. 
Pennsylvania,  and  thereby  indirectly 
acquire  Farmers  Bank  and  Trust 
Company  of  Hanover.  Hanover 
Pennsylvania. 

In  connection  with  this  application. 
Applicant  also  proposes  to  acquire 
Farmers  Bank,  FSB,  Baltimore. 

Maryland,  and  thereby  engage  in 
savings  association  activities  of  deposit 
taking  and  lending,  and  other  activities 
pursuant  to  §  225.25(b)(9);  Farmers 
Mortgage  Corporation,  Hanover. 
Pennsylvania,  and  thereby  engage  m 
making  and  originating  residential 
mortgage  loans  pursuant  to  § 
225.25(b)(l)(iii):  Reliance  Consumei 
Discount  Company.  Hanover. 
Pennsylvania,  and  thereby  engage  in 
acting  as  a  consumer  finance  company 
pursuant  to  §  225.25(b)(l)(i);  and  Center 
Square  Life  Insurance  Company 
Hanover,  Pennsylvania,  and  thereby 
engage  in  acting  as  principal  for 
insurance  thai  is  directly  related  to 
extensions  of  credit  by  its  affiliates 
pursuant  to  §  225.25(b)(8)(i)  of  the 
Board’s  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  Midland  Financial  Co..  Oklahoma 
City,  Oklahoma,  and  its  subsidiary. 
MidFirst  Bank,  State  Savings  Bank. 
Oklahoma  City,  Oklahoma:  to  become 
bank  holding  companies  by  acquiring 
100  percent  of  the  voting  shares  of 
MidLand  Capital  Co..  Oklahoma  City. 
Oklahoma,  and  thereby  indirectly 
acquire  Northwest  Bank,  Oklahoma 
City.  Oklahoma;  and  ONB  Bancorp.  Inc.. 
Oklahoma  City,  Oklahoma,  and  thereby 
indirectly  acquire  Oklahoma  National 
Bank  and  Trust  Co..  Chickasha, 
Oklahoma. 

In  connection  with  this  application. 
Applicant  also  proposes  to  indirectly 
acquire  ONB  Insurance  Agency.  Inc., 
Chickasha,  Oklahoma,  a  nonbanking 
subsidiary  of  ONB  Bancorp,  and  thereby 
indirectly  acquire  engage  in  the  sale  of 
credit  related  insurance  pursuant  to  § 


225.25(b)(8)(i)  of  the  Board’s  Regulation 
Y 

Comments  on  this  application  must  be 
received  by  April  14. 1992. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  20, 1992. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  92-6995  Filed  3-25-92:  8:45  am| 
BILLING  CODE  6210-4 1-F 


State  Bank  of  Lake  Elmo  Employee 
Stock  Ownership  Plan;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  m  this  notice 
have  applied  for  the  Board’s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board’s  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U  S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  April  20, 
1992. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480; 

1.  Lake  Elmo  Bank  Profit  Sharing  Plan 
and  the  Lake  Elmo  Bank  Profit  Sharing 
Trust,  Lake  Elmo,  Minnesota;  formerly 
the  State  Bank  of  Lake  Elmo  Employee 
Stock  Ownership  Plan,  Lake  Elmo. 
Minnesota;  to  acquire  6.52  percent  of  the 
voting  shares  of  Lake  Elmo  Bancorp, 

Inc.,  Lake  Elmo,  Minnesota,  and  thereby 
indirectly  acquire  Lake  Elmo  Bank,  Lake 
Elmo,  Minnesota. 

B.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  Northwest  Bancorporation,  Inc., 
Houston.  Texas:  to  acquire  100  percent 
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of  the  voting  shares  of  South  Main  Bank. 
Houston,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  20, 1992. 
lennifer  J.  (ohnson. 

Associate  Secretary  of  the  Board. 

|FR  Doc.  92-6997  Filed  3-25-92;  8:45  am] 
Bnxmc  CODE  6210-01-r 


Norwest  Corp.;  Acquisition  of 
Company  Engaged  in  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CHt 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  21, 1992. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corp.,  Minneapolis. 
Minnesota  ("Norwest"),  to  acquire 
through  its  mortgage  subsidiary. 


Norwest  Mortgage,  Inc..  Des  Moines. 
Iowa  ("Norwest  Mortgage").  U.S. 
Recognition.  Inc..  Ringwood,  New  Jersey 
(“Company"),  and  thereby  provide, 
pursuant  to  §  225.25(b)(7)  of  the  Board's 
Regulation  Y  (12  CFR  225.25(b)(7)),  the 
services  currently  offered  by  Company. 
Company  provides  data  processing  and 
data  transmission  services,  facilities  and 
data  bases  to  local  boards  of  realty  and 
their  members.  The  information 
transmitted  consists  of  price,  tax,  utility, 
financing  and  other  information 
regarding  real  property  currently  listed 
or  sold  within  the  last  two  years. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  20, 1992. 

Jennifer ).  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  92-6996  Filed  3-25-92;  8:45  amj 
BILUNG  CODE  6210-01-F 


GENERAL  SERVICES 
ADMINISTRATION 

Performance  Review  Boards  for  Small 
Client  Agencies  Serviced  by  the 
General  Services  Administration, 

Name  of  Members 

Section  4314(C)(1)  through  (5)  of  title 
5,  U.S.,  requires  each  agency  to 
establish,  in  accordance  with 
regulations  prescribed  by  the  Office  of 
Personnel  Management,  one  or  more 
Performance  Review  Boards.  The  board 
shall  review  and  evaluate  the  initial 
appraisal  by  the  supervisor  of  a  senior 
executive’s  performance,  along  with  any 
recommendations  to  the  appointing 
authority  relative  to  the  performance  of 
the  senior  executive.  The  Performance 
Review  Board  also  shall  make 
recommendations  as  to  whether  the 
career  senior  executive  should  be 
recertified,  conditionally  recertified,  or 
not  recertified. 

As  provided  under  section  601  of  the 
Economy  Act  of  1932,  amended  31 
U.S.C.  1525.  the  General  Services 
Administration  through  its  External 
Services  Staff,  Personnel  Division, 
provides  various  personnel  management 
services  to  a  number  of  diverse 
Presidential  commissions,  committees, 
boards,  and  other  agencies  through 
reimbursable  administrative  support 
agreements.  This  notice  is  processed  on 
behalf  of  the  client  agencies,  and  it 
supersedes  all  other  notices  in  the 
Federal  Register  on  this  subject. 

Because  of  their  small  size,  a 
Performance  Review  Board  register  has 
been  established  in  which  SES  members 
from  the  client  agencies  participate.  The 
Board  is  composed  of  members 
from  various  agencies.  From  this  register 
of  names,  the  head  of  each  client  agency 


will  appoint  executives  to  a  specific 
board  to  serve  a  particular  client 
agency. 

The  members  whose  names  appear  on 
the  Performance  Review  Board  standing 
roster  to  serve  client  agencies  are: 

Administrative  Conference  of  the  U.S. 

William  J.  Olmstead,  Executive  Director 
Gary  J.  Edles,  General  Counsel 
Jeffrey  S.  Lubbers,  Research  Director 

Barry  M.  Goldwater  Schalarship  and 
Excellence  in  Education  Foundation 

Gerald  J.  Smith,  Executive  Secretary 
Board  of  International  Broadcasting 
Mark  G.  Pomar,  Executive  Director 
Bruce  D.  Porter.  Deputy  Executive  Direc.tor 
John  A.  Lindburg,  General  Counsel 
Patricia  H.  Schlueter,  Director  of  Financial 
and  Congressional  Affairs 

Committee  for  Purchase  from  Blind  and 
Other  Severely  Handicapped 
Beverly  L.  Milkman,  Executive  Director 
Defense  Nuclear  Facilities  Safety  Board 
Kenneth  M.  Pusateri,  Genera!  Manager 
Joseph  R.  Neubeiser,  Deputy  General 
Manager 

Robert  M.  Anderson.  General  Counsel 
Richard  A.  Azzaro,  Deputy  General  Counsel 
for  Policy  and  Litigation 
George  W.  Cunningham,  Technical  Director 
Joyce  P.  Davis.  Chief,  Health  Physics  Branch 

Harry  S.  Truman  Scholarship  Foundation 
Louis  H.  Blair,  Executive  Secretary 
C.  Westbrook  Murphy,  General  Counsel 

Japan-United  States  Friendship  Commission 
Eric  J.  Gangloff,  Executive  Director 
Office  of  Navajo  and  Hopi  Indian  Relocation 
Christopher  J.  Bavasi,  Executive  Director 
Michael  J.  McAlister,  Deputy  Executive 
Director 

United  States  Arctic  Research  Commission 
Philip  L.  Johnson.  Executive  Director 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  A.  Miller.  Chief.  External 
Services  Staff  (202-708-5370):  General 
Services  Administration,  National 
Capital  Region  (WCPX),  Washington. 
DC,  20407, 

Dated:  March  10, 1992. 

Beverly  St.  Clair, 

Regional  Personnel  Officer. 

|FR  Doc.  92-7009  Filed  3-25-92:  8:45  am| 
BILLING  CODE  6S20-34-M 


GOVERNMENT  PRINTING  OFFICE 

Depository  Library  Council  to  the 
Public  Printer;  Meeting 

The  Depository  Library  Council  to  the 
Public  Printer  (DLC)  will  hold  its  Spring 
1992  meeting  on  Tuesday,  April  28. 1992. 
at  the  U.S.  Government  Printing  Office 
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(GPO).  The  meeting  will  begin  at  8:30 
a.m.  and  will  conclude  at  3  p.m.  It  will 
be  held  in  the  Carl  Hayden  Room,  GPQ, 
732  North  Capitol  Street  NW^ 
Washington,  DC  20401.  The  purpose  of 
this  meeting  is  to  discuss  the  Federal 
Depository  Library  Program.  The 
meeting  is  open  to  the  public. 

Anyone  who  wishes  to  attend  the 
meeting  must  notify  Josephine  Williams, 
U.S.  Government  Printing  Office  (SL). 
Washington,  iDC  20401.  Telephone:  i202) 
512-1114.  A  limited  number  of  hotel 
rooms  have  been  reserved  at  the 
Rossyln  Westpark  Motel,  1900  N.  Fort 
Myer  Drive,  Arlington.  VA  22209,  for 
anyone  needing  hotel  accommodations. 
Telephone:  i{ 703) '527-4814.  Room  cost 
per  night  is  $90.00. 

DLC  members  will  spend  Monday, 
April  27, 1992.  at  GPO  preparing  for  the 
Spring  1992  meeting. 

Robert  W.  Houk, 

Public  Prin  ter. 

IFR  Doc.  92-7007  Filed  3-25-92:8:45  am] 
BILLING  CODE  1506-D1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  tor  Health  Care  PoHcy  and 
Research 

Filing;  Artmial  Reports  of  Federal 
Advisory  Committees 

Notice  is  hereby  given  that,  pursuant 
to  section  13  of  the  Federal  Advisory 
Committee  Act  (5  U.S:C.  app.  2),  the 
Annual  Reports  prepared  for  the  public 
by  the  commiittees  set  forth  below  have 
been  filed  with  the  Library  of  Congress: 

Cesarean  Section  Patient  Outcomes  Research 
Advisory  CommiMee 
Data  Sources  for  Ambulatory  Care 
Effectiveness  Studies  Advisory  Committee 
Dissertation  Grant  Review  Committee 
Employer-Based  Health  Insurance 
Advisory  Committee 

Gastroenteritis  Patient  Outcomes  Research 
Advisory  Committee 
General  Research  Support  Advisory 
Committee 

Health  Care  Policy  and  Research  Contracts 
Review  Committee 
Health  Care  Technology  Assessment 
Assistance  Advisory  Committee 
Health  Care  Technology  Study  Section 
Health  Services  Research  and  Developmental 
Grants  Review  Committee 
Health  Services  Research  Dissemination  and 
User  Liaison  Adv.isory  Committee 
Health  Services  Research  Training  Advisory 
Committee 

Hospital  Cost  Data  Base  Feasibility  Study 
Advisory  Committee 
Hospital  Studies  Program  Data  Support 
Services  Advisory  Committee 
Medical  Treatment  Effectiveness  Guidelines 
Development  Support  Advisory  Comraittee 


National  Advisory ‘Council  for  Healthcare 
Policy,  Research,  and  Evaluation 
Patient  Outcomes  Research  Team  Support 
Services  Advisory  Committee 
Small  .Business  Innovation  Research 
Advisory  Committee 
State  Medical  Board  Self-Assessment 
Protocol  Advisory  Committee 

Copies  of  these  .reports,  prepared  in 
accordance  wiffi  ^section  10(d)  ‘Of 'the 
Federal  Advisory  Goimnittee  Act,  are 
available  fo  the  .public  for  inspection  at: 
(1)  The  Library  of  Congress,  Special 
Forms  Reading  'Room,  Main  Building,  on 
weekdays  between  9  a.m.  ond  4:30  p.m.; 
and  (2)  the  Department  of  Health  and 
Human  Services,  Department  Library, 
on  weekdays  between  9  a.m.  and  4:30 
p.'m„  HHS  Building,  room  6400,  330 
Independence  Avenue,  SW„ 
Washington,  DC  20201,  telephone  (202) 
245-6791. 

Copies  may  be  obtained  from  Mr. 
James  £.  Owens.  Committee 
Management  Officer,  Agency  for  Health 
Care  Policy  and  Research,  suite  601, 
2W1  East  Jefferson  Street,  Rockville. 
Maryland  20852. 

Dated:  March  18. 1992. 

J.  Jarrett  Clinton, 

Administrator. 

(FR  Doc.  92-6993  Filed  3-25-92;  8:45  amj 

BlUING  CODE  4160-MMi 


Centers  for  Disease  Control 
HIV  Program  Evaluation  Meeting 

The  National  Center  for  Prevention 
Services  (NCPS)  of  the  Centers  for 
Disease  Control  (CDC)  announces  the 
following  meeting: 

Name:  HIV  Program  Evaluation  Meeting. 

Time  and  Date:  8:30  a.m.-4:30  pjn..  April 
14. 1992. 

Place:  Swissotel  Atlanta.  13391  Peachtree 
Road.  NE.,  Atlanta,  Georgia  30326. 

Status:  Open  'lo  .the  public,  limited  only  by 
space  available. 

Purpose:  Representatives  from  CDC 
program  staff,  state  HIV/sexually  transmitted 
diseases  (STD)  project  directors,  state  HIV/ 
STD  evaluation  specialists,  quality  assurance 
specialists,  and  social  scientists  with 
expertise  in  program  evaluation  will  discuss 
program  issues  related  to  the  evaluation -of 
HIV  prevention  programs. 

Matters  To  Be  Discussed:  The  meeting  will 
focus  on  a  number  of  important  public  health 
questions,  such  as: 

•  What  lessons  have  we  learned  about  the 
methods  used  for  fllV-prevention  program 
evaluation? 

•  How  can  HIV  program  evaluations  be 
structured  so  asle  best  serve  the  needs  and 
constraints  of  state  and  local  health 
departments? 

•  How  can  quality  assurance  methods  be 
used  to  augment  process  evaluation 
•methodologies? 


•  What  forms  of  evaluation  technical 
assistance  are  required  by  state  and  local 
health  departmer^T 

From  these  •discusskms.  CDC -may  produce 
additional  technical  guidanoe  for  evaluators 
and  program  managers  and  may.  in  addition, 
refine  its  own  tedinical  assistance  and 
training  activities  related  to  HIV  prevention 
evaluation. 

Contact  Person  for  More  information: 
David  Holtgrave.  Fh.D.,  Behavioral  Scientist. 
NCPSTHIV).  CDC  Mailstop  E07, 1600  Oifton 
Road.  NE.,  Atlanta.  Georgia  '30333,  telephone 
404/639-1480  or  FTS  236-1480. 

Dated:  March  20. 1992. 

Elvin'Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  ConbvI. 

(FR  Doc.  92-6987 Filed  3-25-92:  8:45  am] 

BILUNG  CODE  4t60-1S-M 


National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Amended  Notice 
of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  location  for  the  meeting  of  the 
Epidemic^gy  and  Technology  Transfer 
Subcommittee  of  the  Acquired 
ImmunodeFicieacy  ^ndrome  Research 
Review  Committee,  National  Institute  of 
Allergy  and  Infectious  Diseases -on 
March  30, 1992  whidh  was  published  in 
the  Federal  Register  on  March  18  (57  FR 
9424). 

This  meeting  was  to  have  been  held  at 
the  Holiday  Inn  Crowne  Plaza.  1750 
Rockville  Pike.  Rockville,  Maryland 
20852.  The  meeting  location  has  been 
changed  to  the  Bediesda  Ramada,  8400 
Wisconsin  Avenue,  Betheada,  Maryland 
20834. 

Dated:  March  23. 1992. 

Susan  K.  Feldman. 

Committee  Management  Officer,  NHL 
(FR  Doc.  92-7073  Filed  3-25-92;  8:45  am) 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

I  WY-920-02-4t20-181 

Availability  of  Preliminary  Public 
Interest  Determination  and  Notice  of 
Public  Hearings 

agency:  Bureau  of  Land  Management. 
Interior.  Wyoming. 

ACTION:  Notice  of  availability  of  a 
preliminary  public  tnlerest 
determination  and  notice  of  public 
hearings  on  the  Belco /Hay  Creek  Coal 
Exchange  (WYW0322794). 
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summary:  In  accordance  with  43  CFR 
3426.1-2(d).  the  Bureau  of  Land 
Management  (BLM)  is  requesting 
comments  on  the  findings  and 
conclusion  of  a  Preliminary  Public 
Interest  Determination  regarding  the 
Belco  Petroleum  Corporation’s  proposed 
exchange  of  its  Federal  Coal  lease  rights 
(bonus  bid]  on  a  lease  tract  east  of 
Buffalo,  Wyoming  in  Johnson  County 
called  the  Belco  tract,  and  a  Federal 
lease  trace  north  of  Gillette,  Wyoming  in 
Campbell  County,  called  the  Hay  Creek 
tract.  Legal  descriptions  of  both  tracts 
can  be  found  at  the  end  of  this  notice. 
BLM’s  Preliminary  Public  Interest 
Determination  concludes  that  the  fair 
market  value  appraisals  of  the  Belco 
and  Hay  Creek  tracts  are  not  similar  in 
value.  The  preliminary  determination 
also  did  not  identify  any  national  public 
resources  or  social  values  which  the 
exchange  would  preserve.  The  coal 
quality  and  potential  of  the  Belco  tract 
justifies  no  value  for  exchange.  On  the 
other  hand,  the  Hay  Creek  tract  does  not 
have  a  large  bonus  value  per  ton,  but  the 
size  of  the  reserves  results  in  a 
substantial  total  value. 

DATES:  In  accordance  with  43  CFR 
3435.3-5,  two  public  hearings  are 
scheduled  to  acquire  public  comments 
on  the  Preliminary  Public  Interest 
Determination  for  the  proposed 
exchange.  The  public  hearings  are  set 
for  May  6, 1992,  7  p.m.  m.d.t.,  in  the 
basement  meeting  room  of  the  Buffalo 
Federal  Savings  and  Loan,  located  at 
104  Fort  Street,  Buffalo,  Wyoming;  and 
for  May  7, 1992,  7  p.m.,  m.d.t.,  in  the 
Holiday  Inn,  located  at  2009  South 
Douglas  Highway,  Gillette,  Wyoming. 
Written  comments  on  the  public  interest 
determination  will  be  accepted  by  BLM 
until  May  22, 1992,  and  should  be 
submitted  to  the  Casper  District  Office 
listed  elsewhere  in  this  notice. 
ADDRESSES:  Copies  of  the  Summary  of 
the  Preliminary  Public  Interest 
Determination  are  available  upon 
request  either  by  calling  the  Casper 
District  Office  at  (307)  261-7600,  or  by 
writing  to  the  District  Manager,  Casper 
District  Office,  1701  East  “E  ”  Street, 
Casper,  Wyoming  82601. 

FOR  FURTHER  INFORMATION  CONTACT 
For  more  information  or  to  obtain  a  copy 
of  the  document  contact  either  Mike 
Karbs  or  Glen  Nebeker  at  the  address 
above  or  by  calling  (307)  261-7600. 
SUPPLEMENTARY  INFORMATION:  The 
Belco/Hay  Creek  exchange  is  proposed 
under  Public  Law  95-554,  which  gave 
the  Secretary  of  the  Interior  limited 
authority  to  exchange  coal  lease  rights 
for  leases  over  which  Interstate 
Highway  1-90  passes.  In  March  1982, 
Belco  Petroleum  Corporation,  the  Bureau 


of  Land  Management,  and  Geological 
Survey  (USGS),  signed  a  Memorandum 
of  Understanding  (MOU),  agreeing  to 
study  Belco’s  proposed  exchange  to 
determine^whether  it  was  in  the  public 
interest. 

The  agreement  provided  for  a  study  of 
the  relative  economic  values  of  the 
Belco  tract  and  an  unleased  Federal  coal 
parcel  known  as  the  Hay  Creek  Tract. 
The  agreement  also  contained 
Provisions  that  provided  Belco  with  the 
opportunity  to  review  and  comment  on  a 
preliminary  estimate  of  value  for  the 
coal  estates  in  the  offered  (Belco)  and 
selected  (Hay  Creek)  tracts.  BLM  issued 
a  decision  in  1985  based  on  non¬ 
economic  factors  rejecting  the  exchange 
proposal.  This  decision  was  appealed  to 
the  Interior  Board  of  Land  Appeals 
(IBLA).  IBLA  remanded  the  case  back  to 
BLM  in  1987  for  completion  of  a  required 
public  interest  determination,  including 
the  economic  studies  set  forth  in  the 
1982  MOU.  BLM  submitted  a 
preliminary  economic  evaluation  to 
Belco,  as  per  the  agreement,  in  July  1990, 
for  review  and  comment.  The  Belco 
comments  received  in  October  1990, 
have  been  considered  in  the  preparation 
of  the  final  valuation  report  for  the  Belco 
and  Hay  Creek  Tracts.  Should  BLM’s 
final  determination  conclude  that  the 
exchange  is  in  the  public  interest,  the 
next  step  in  the  process  would  be  the 
scheduling  of  an  environmental 
analysis. 

Legal  Descriptions  of  the  Tracts  Are: 
Belco:  (Offered  Lands) 

Sixth  Principal  Meridian 
T.  50.N..  R.  80  W. 

Sec.  30:  Lots  3.  4,  SEV^SWV*. 

Sec.  31:  Lots  1.  2,  Wy2NEy4.  SEy^NE'^, 
EiANW'A. 

T.  50.N.,  R.  81  W. 

Sec.  2:  Lot  4,  SyzNWVi. 

Sec.  3:  Lots  1,  2.  3.  4.  SViNVi,  Syz. 

Sec.  4:  Lots  1.  2,  3,  SV^NEy^,  SE ViNW  y4. 
EyzSwys,  sy!SEy4.  NEyiSEiA. 

Sec.  10:  EVi.  EVaV^^i.  NVJV*NM\/V*. 

Sec.ll:  WMjSW'A. 

Sec.  14:  SWIV^NEV*,  WVi..  NyaSEVi, 
SW^ASE'A. 

Sec.  15:Eyi.Ey8NWy4. 

Sec.  22:  E'/zNE^A. 

Sec.  23:  W'/zE'/z,  NWy4.  EyzSWy4. 

Sec.  25:  sy2Nwy4.  syz. 

Sec.  26:  NEy4,  E'ANWyz,  NysSEVi. 

T.  51.N..  R.  81  W. 

Sec.  34:  SRiA. 

Sec.  35:  VJVzSWV*,  SEy4SWy4. 

Hay  Creek  Tract:  (Selected  Lands) 

T.  52.N..  R.  72  W. 

Sec.  7:  All. 

Sec.  8:  NE'ANEiA,  WMiE'A.  W'/z. 

Sec.  17:  Lots  1  through  14,  and  16. 

Sec.  18:  All. 

Sec.  19:  All. 

Sec.  20:  All. 

Sec.  21;  All. 


T.  52.N..  R.  73  W. 

Sec.  12:  N'/z,  SE'A.  EVzSW’A. 

Sec.  13:  NE'A.  NE'ANWIA. 

Sec.  24;  SE'A. 

F.  William  Eikenberry, 

Associate  State  Director. 

(FR  Doc.  92-6985  Filed  3-25-92;  8:45  am) 
BILUNG  CODE  4310-22-M 


(UT-020-02-4333-12] 

Salt  Lake  District;  Required  Special 
Recreation  Permits 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  that  groups  of  75  or  more 
are  required  to  attain  a  Special 
Recreation  Permit  for  all  recreation 
events  on  public  land. 

summary:  Notice  is  hereby  given  that 
Special  Recreation  Permits  are  required 
for  organized  groups  of  75  or  more 
people  recreating  on  BLM  public  lands 
within  the  Salt  Lake  District  in 
accordance  with  43  CFR  8372.07(a)(1). 

In  the  past  large  groups  of  100  to  300 
people  have  camped  on  BLM  public  land 
without  obtaining  permission  or 
notifying  the  BLM  Salt  Lake  District. 
These  groups  have  caused  significant 
problems  including  destruction  of 
vegetation,  improper  disposal  of  human 
waste  and  conflicts  with  other  BLM 
visitors.  By  requiring  a  Special 
Recreation  Permit  the  BLM  Salt  Lake 
District  wilt  be  able  to  ensure  these 
large  groups  provide  adequate  self- 
contained  toilet  facilities,  designate 
camping  locations  which  can 
accommodate  heavy  use  and  avoid 
visitor  conflicts  with  other  recreationisl. 

For  more  information,  contact: 
Howard  Hedrick,  Bureau  of  Land 
Management,  Pony  Express  Resource 
Area  Manager,  2370  South  2300  West, 
Salt  Lake  City,  Utah  84119,  (801)  977- 
4300. 

Deane  H.  Zeller, 

District  Manager. 

|FR  Doc.  92-6984  Filed  3-25-92;  8:45  am) 
BILLING  CODE  4310-Da-M 


[AZ-020-00-4212-13;  A-252951 

Resource  Management  Plan 
Amendment,  Maricopa  County, 
Arizona 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intent  to  prepare  a 
Category  I  Amendment  to  the  Lower 
Gila  South  Resource  Management  Plan. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  CFR  1610.2(c),  and 
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1610.3-ai{d,).  notice  is  hereby  given  of 
irvtent  to  prepare  a  planning  amendment 
document.  This  notice  also  constitutes 
the  scoping  required  by  regulation  for 
the  National  Environmental  Policy  Act 
(40  CFR  1507.7). 

(1-)  Description  of  the  proposed 
planning  action:  The  proposed  action  is 
to  amend  the  Lower  Gila  South 
Resource  Management  Plan  (RMP) 
completed  in  June  1988.  The  Category  1 
planning  amendment  will  be  based  upon 
existing  statutory  requirements  and 
policies  and  will  carry  out  requirements 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (FLFMA).  The 
RMP  amendment  and  Environmental 
Assessment  (EA)  to  be  prepared  will 
provide  the  basis  for  modifying  the  Land 
Tenure  section  of  the  Resource 
Management  Plan  in  response  to  a  land 
exchange  proposal  submitted  by 
Maricopa  County.  Maricopa  County’s 
intended  use  of  the  public  land  would  be 
to  be  construct  and  operate  a  regional 
landfTIl. 

(2)  Identidoation  of  the  geographic 
area  involved:  Location  of  the  proposed 
planning  amendment  of  the  Lower  Gila 
South  Resource  Management  Plan  is 
within  a  portion  of  southwestern 
Maricopa  County,  approximately  5  miles 
southwest  of  Buckeye,  Arizona. 

(3)  General  types  of  issues 
anticipated:  The  proposed  amendment 
addresses  a  change  in  the  Land  Tenure 
section  of  the  Lower  Gila  South 
Resource  Management  Plan  to  consider 
a  land  exchange  proposal  submitted  by 
Maricopa  County.  If  die  land  exchange 
is  consummated,  Maricopa  County  will 
use  the  land  for  a  regional  landfill. 
Scoping,  in  which  identification  of 
issues  and  public  concerns  pertaining  to 
the  proposed  action,  is  underway. 

(4)  Disciplines  to  be  represented  and 
used  to  prepare  the  RMP  amendment 
and  Environmental  Assessment  will  'be 
the  following:  Lands,  wildlife,  botany, 
soils,  archaeology,  geology,  range  and 
hydrology. 

(5)  The  Idnd  and  oxtent  of  public 
participation  opportunities  to  be 
provided:  Public  participation  will  be 
accepted  during  a  30  day  comment 
period  commencing  with  publication  in 
the  Fedmal  Re^ster. 

(6)  During  the  30  day  public  comment 
period,  a  field  trip  to  the  proposed  land 
exchange  location  will  be  scheduled. 
Notices  will  be  published  in  local 
newspapers  providing  specific 
information  concerning  the  field  trip.  All 
public  input  will  be  handled  through 
written  comments. 

(7)  The  name,  title,  address  and 
telephone  number  of  ^he  Bureau  <of  Land 


Management -official  who  may  be 
contacted  fcr  further  information:  John 
R.  Christensen,  Area  Manager.  2015  W. 
Deer  Valley  Rd.,  Phoenix.  Arizona 
85027.  Phone:  (602)  663-4464. 

(8)  The  location  and  availability  of 
documerrts  relevant  to  the  planning 
amendment  and  land  exchange  process 
will  be  available  for  public  review  af  the 
Phoenix  District  Office,  2015  W.  Deer 
Valley  Road.  Phoenix.  Arizona. 

Dated:  March  19. 1992. 

Henri  R.  Bisson, 

District  Manager. 

(FR  Doc.  92-7003  Filed  3-25-92:  8:45  am] 
BHXING  CODE  43tO-32-M 


[iD-943-4214-11;  101-15705] 

Proposed  Continuation  of  Withdrawal; 
Idaho 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  that  a  7,685.62 
acre  withdrawal  for  Powersite 
Classification  No.  255  continue  for  an 
additional  20  years.  The  land  is  still 
needed  for  waterpower  purposes.  This 
land  will  remain  closed  to  surface  entry, 
but  has  been  and  would  remain  open  to 
mineral  leasing  and  mining. 

DATES:  Comments  should  be  received  on 
or  before  June  24. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Lievsay,  Idaho  State  Office,  BLM, 
3380  Americana  Terrace,  Boise,  Idaho 
63706,  208-384-3166. 

The  Bureau  of  Land  Management 
proposes  that  the  existing  land 
withdrawal  made  by  the  Secretarial 
Order  dated  June  11, 1930,  for  Powersite 
Classification  No.  255,  be  continued  for 
a  period  of  20  years  pursuant  to  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat.  2751; 
43  U.S.G  1714,  insofar  as  it  affects  the 
following  described  land: 

Boise  Meridian 

T.  4  N..  R  7  E.. 

Sec.  4.  lots  1  to  10  inclusive: 

Sec.  5,  lots  1  and  5  to  7  inclusive.  EViSWVi 
andNWV4SEV4: 

Sec.  7,  lots  2  to  8  inclusive,  10  and  11. 

WM-NEV4.  SE>4NW>4  and  SEV4SEy4; 

Sec.  8,  lots  1  to  6  inclusive,  SEViNEVi  and 
SWV4SWV4: 

Sec.  17.  WViNWVi.  SEV4NWVi  and 
SWV4NEy4: 

Sec.  18,  lots  1  to  5  inclusive  NEViNEVi. 

T.  5  N..  R.  7  E.. 

Sec.  1,  lots  13  to  20  inclusive: 

Sec.  2,  lots  R  to  19  inclusive: 

Sec.  3,  lots  13  to  14: 


Sec.  10.  lots  1  to'Sinchisive: 

Sec.  15.  lots  1  to  6  inclusive; 

Sec.  16,  lots  1  to  4  inclusive  and  SEV4SEV4: 
Sec.  21 .  lots  1  to  9  inclusive: 

Sec.  23.  lots  1  to  4  inclusive: 

Sec.  24,  lots  1  to  10  inclusive  and 
NWViNEV.: 

Sec.  25.  lots  1  to  3  inclusive; 

Sec.  28.  lots  1  to  8  inclusive; 

Sec.  28.  lots  2  to  9  inclusive  and 
SWV4NWV!i; 

Sec.  33,  lots  1  to  11  inclusive; 

Sec.  34.  lots  1  to  12  inclusive  and  SEV4SEV4; 
Sec.  35,  lots  1  to  4  inclusive  and  WV2SWV4. 
T.5N..R.8E.. 

Sec.  5,  lots  3  to  5  inclusive; 

Sec.  6.  lots  1.  2.6.7.  8. 10  and  11.  SMiNEVi. 

SEVWWMi.  E‘4SWV4  and  WVi.SEy4; 

Sec.  8.  lots  1  to3  inclusive,  SE'ASWVi  and 
NWV4SEV4; 

Sec.  9,  lots  3  and  4  and  SWViSWyi; 

Sea  16,  lots  1  to  3  -inclusive; 

Sec.  17,  lots  1  to  9  inclusive  and 
NWV4SWy4; 

Sec.  18.  lots  3  to  10  inclusive  and  SEViSEVi; 
Sec.  19,  lots  1  to  4  inclusive  and 
Nwy4NEy4. 

The  areas  descrobed  aggregate  7.685.62 
acres  in  Elmore  and  Boise  Counties. 

The  withdrawal  is  essential  for 
protection  of  waterpower  potential 
development.  The  existing  withdrawal 
closes  the  described  land  to  surface 
entry  but  not  to  mineral  leasing  and 
mining.  No  change  in  the  segregative 
effect  or  use  of  the  land  is  proposed  by 
this  action. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  cmnments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  Ibe  Idaho  State 
Director  at  the  above  address. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  ^cretary  of  the 
Interior,  the  President  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued;  and  if  so, 
for  how  long.  The  final  determination  of 
the  withdrawal  will  be  published  in  the 
Federal  Resigter.  The  existing 
withdrawal  will  continue  until  such  final 
determination  is  made. 

Dated:  March  17, 1992. 

William  E.  Ireland, 

Chief.  Realty  Operations  Section. 

[FR  Doc.  92-7000  Filed  3-25-92:  8:45  am| 
WLUNQ  CODE  43tO-Qe-« 
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INTERNATIONAL  TRADE 
COMMISSION 

I  Investigation  No.  701-TA-312  (Final)] 

Softwood  Lumber  From  Canada 

AGENCY:  United  States  International 
Trade  Commission 

ACTION:  Institution  and  scheduling  of  a 
final  countervailing  duty  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
countervailing  duty  investigation  No. 
701-TA-312  (Final)  under  section  705(b) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1671d(b))  (the  act)  to  determine  whether 
an  industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Canada  of  softwood 
lumber,  ^  provided  for  in  subheadings 
4407.10.00, 4409.10.10, 4409.10.20,  and 
4409.10.90  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS). 

For  further  information  concerning  the 
conduct  of  this  investigation,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission’s 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A  and  C  (19 
CFR  part  207). 

EFFECTIVE  DATE:  March  6, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jim  McClure  (202-205-3191),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain  information 
on  this  matter  by  contacting  the 
Commission’s  ’ll)  terminal  on  202-205- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000. 
SUPPLEMENTARY  INFORMATION: 

Background:  This  invesitgation  is 
being  instituted  as  a  result  of  an 
affirmative  preliminary  determination 


'  For  purposes  of  this  investigation,  "softwood 
lumber”  means  coniferous  wood  sawn  or  chipped 
lengthwise,  sliced  or  peeled,  whether  or  not  planed, 
sanded  or  finger-jointed,  of  a  thickness  exceeding  6 
mm,  provided  for  in  subheading  4407.10.00  of  the 
HTS;  and  coniferous  wood  siding,  flooring  and  other 
goods  (except  coniferous  wood  moldings  and  wood 
dowel  rods;  but  including  strips  and  friezes  for 
parquet  flooring,  not  assembled)  continuously 
shaped  (tongued,  grooved,  rebated  {rabbeted], 
chamfered,  V-jointed,  beaded,  molded,  rounded  or 
the  like)  along  any  of  its  edges  or  faces,  whether  or 
not  planed,  sanded  or  finger-jointed,  provided  for  in 
HTS  subheadings  4409.10.10, 4409.10.20  and 
4409.10.90. 


by  the  Department  of  Commerce  that 
certain  benefits  which  constitute 
subsidies  within  the  meaning  of  section 
703  of  the  act  (19  U.S.C.  1671b)  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Canada  of  softwood 
lumber.  The  investigation  was  self- 
initiated  on  October  31, 1991,  by  the  U.S. 
Department  of  Commerce. 

Participation  in  the  investigation  and 
Public  service  list:  Persons  wishing  to 
participate  in  the  investigation  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  §  201.11  of  the 
Commission’s  rules,  not  later  than 
twenty-one  (21)  days  after  publication  of 
this  notice  in  the  Federal  Register.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list:  Pursuant  to 
§  207.7(a)  of  the  Commission’s  rules,  the 
Secretary  will  make  BPI  gathered  in  this 
final  investigation  available  to 
authorized  applicants  under  the  APO 
issued  in  the  investigation,  provided  that 
the  application  is  made  not  later  than 
twenty-one  (21)  days  after  the 
publication  of  Uiis  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  report:  The  prehearing  staff 
report  in  this  investigation  will  be 
placed  in  the  nonpublic  record  on  May 
11, 1992,  and  a  public  version  will  be 
issued  thereafter,  pursuant  to  §  207.21  of 
the  Commission’s  rules. 

Hearing:  The  Commission  will  hold  a 
hearing  in  connection  with  this 
investigation  beginning  at  9:30  a.m.  on 
May  28, 1992,  at  the  U.S.  International 
Trade  Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  or  before  May  15, 1992. 
A  nonparty  who  has  testimony  that  may 
aid  the  Commission’s  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  May  20, 1992, 
at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
§§  201.6(b)(2),  201.13(f),  and  207.23(b)  of 
the  Commission’s  rules. 


Written  submissions:  Each  party  is 
encouraged  to  submit  a  prehearing  brief 
to  the  Commission.  Prehearing  briefs 
must  conform  with  the  provisions  of 
§  207.22  of  the  Commission’s  rules;  the 
deadline  for  filing  is  May  21, 1992. 

Parties  may  also  file  written  testimony 
in  connection  with  their  presentation  at 
the  hearing,  as  provided  in  §  207.23(b)  of 
the  Commission’s  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  §  207.24  of  the 
Commission’s  rules.  The  deadline  for 
filing  posthearing  briefs  in  June  5, 1992; 
witness  testimony  must  be  filed  no  later 
than  three  (3)  days  before  the  hearing.  In 
addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
investigation  may  submit  a  written 
statement  of  information  pertinent  to  the 
subject  of  the  investigation  on  or  before 
June  5, 1992.  All  written  submissions 
must  conform  with  the  provisions  of 
§  201.8  of  the  Commission’s  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
§§  201.6,  207.3,  and  207.7  of  the 
Commission’s  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930,  title  Vll.  This  notice  is  published 
pursuant  to  §  207.20  of  the  Commission's 
rules. 

By  order  of  the  Commission. 

Issued:  March  20, 1992. 

Stephen  McLaughlin, 

Acting  Secretary. 

[FR  Doc.  92-6945  Filed  3-25-92;  8:45  am] 
BILLING  CODE  7020-02-M 


[Investigation  No.  332-317) 

Economy-Wide  Modeling  of  the 
Economic  Implications  of  a  FTA  With 
Mexico  and  a  NAFTA  With  Canada  and 
Mexico;  Hearing 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Cancellation  of  hearing. 

summary:  On  October  28. 1991, 
following  receipt  of  a  request  from  the 
U.S.  Trade  Representative  (USTR),  the 
Commission  instituted  Investigation  No. 
332-317,  under  section  332(g)  of  the 
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Tariff  Act  of  1930.  On  February  4, 1992. 
the  Commission  scheduled  a  public 
hearing  in  connection  therewith  for 
March  26. 1992.  On  March  17. 1992.  the 
Commission  received  notice  of 
withdrawal  from  the  only  scheduled 
witness  for  the  hearing  scheduled  for 
March  26. 1992.  Therefore,  the  public 
hearing  in  connection  with  this 
investigation  (scheduled  to  be  held 
beginning  at  9:30  a.m.  on  March  26. 1992. 
at  the  U.S.  International  Trade 
Commission  Building.  500  E  Street.  SW., 
Washington  DC),  is  cancelled. 

EFFECTIVE  DATE:  March  20. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Carroll  (202-205-1819).  Office  of 
Public  Affairs.  U.S.  International  Trade 
Commission.  Hearing  impaired  persons 
can  obtain  information  on  this  study  by 
contacting  the  Commission's  TDD 
terminal  on  (202-205-1810). 

By  order  of  the  Commission. 

Dated:  March  24. 1992. 

Kenneth  R.  Mason. 

Secretary. 

(FR  Doc.  92-7160  Filed  3-25-92;  8:45  am) 
BILUNG  CODE  702<M>3-«I 


INTERSTATE  COMMERCE 
COMMISSION 

(Finance  Docket  No.  32016] 

Sioux  &  Western  Railroad  Co.— 
Construction  Exemption— Charles 
County,  Mo;  Notice 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

summary:  Pursuant  to  49  U.S.C.  10505. 
the  Interstate  Commerce  Commission 
conditionally  exempts  from  the  prior 
approval  requirements  of  49  U.S.C.  10901 
the  construction  by  the  Sioux  &  Western 
Railroad  Company  of  approximately  2 
miles  of  rail  line  between  the  Sioux 
Plant  and  a  Union  Pacific  Railroad 
Company  line  in  Charles  County.  MO. 
DATES:  The  exemption  will  not  become 
effective  until  the  environmental  process 
is  completed.  At  that  time,  the 
Commission  will  issue  a  further  decision 
addressing  the  environmental  matters 
and  establishing  an  effective  date  for 
the  exemption,  if  appropriate.  Petitions 
to  reopen  must  be  filed  by  April  15. 1992. 
ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32016  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce  Commission. 
Washington.  DC  20423. 

(2)  Petitioner’s  representative:  lohn  R.  Molm. 
Esquire.  Troutman.  Sanders.  Lockerman 
and  Ashmore.  1400  Candler  Building,  127 
Peachtree  Street,  NE..  Atlanta,  GA  30303. 


FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar,  (202)  927-5660.  (TDD 
for  hearing  impaired:  (202)  927-5712. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission’s  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone:  (202) 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  927-5721.) 

Decided:  March  11, 1992. 

By  the  Commission,  Chairman  Philbin.  Vice 
Chairman  McDonald,  Commissioners 
Simmons,  Phillips,  and  Emmett. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc.  92-7017  Filed  3-25-02;  8:45  am) 
BILUNG  CODE  703S-01-M 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 
[Docket  No.  86-221 

Marijuana  Scheduling  Petition;  Denial 
of  Petition;  Remand 

agency:  Drug  Enforcement 
Administration,  Justice. 
action:  Final  order. 

summary:  This  is  a  final  order  of  the 
Administrator  of  the  Drug  Enforcement 
Administration  (DEA)  concluding  the 
plant  material  marijuana  has  no 
currently  accepted  medical  use  and 
denying  the  petition  of  the  National 
Organization  for  Reform  of  Marijuana 
Laws  (NORML)  to  reschedule  marijuana 
from  Schedule  I  to  Schedule  II  of  the 
Controlled  Substances  Act. 

EFFECTIVE  DATE:  March  26. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Congressional  and  Public 
Affairs,  202-307-7363. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  21, 1989,  the  former 
Administrator  of  DEA,  following 
rulemaking  on  the  record,  which 
included  a  hearing  before  an 
administrativ«  law  judge,  issued  a  final 
order  concluding  the  plant  material 
marijuana  has  no  currently  accepted 
medical  use,  and  denying  the  petition  of 
NORML  to  reschedule  marijuana  from 
Schedule  I  to  Schedule  II  of  the 
Controlled  Substances  Act.  54  FR  63767. 
On  April  26, 1991,  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  remanded  the  matter 
to  the  Administrator  for  clarification  of 


DEA’s  interpretation  of  the  term 
“currently  accepted  medical  use  in 
treatment  in  the  United  States.” 

Alliance  for  Cannabis  Therapeutics  v. 
DEA.  930  F.2d  936. 

Following  a  review  of  the  entire 
record  in  this  matter,  and  a 
comprehensive  re-examination  of  the 
relevant  statutory  standard,  I  conclude 
that  marijuana  has  no  currently 
accepted  medical  use  and  must  remain 
in  Schedule  I.  Further  hearings  are 
unnecessary  since  the  record  is 
extraordinarily  complete,  all  parties  had 
ample  opportunity  and  wide  latitude  to 
present  evidence  and  to  brief  all 
relevant  issues,  and  the  narrow  question 
on  remand  centers  exclusively  on  this 
Agency's  legal  interpretation  of  a 
statutorily-created  standard. 

Summary  of  the  Decision 

Does  the  marijuana  plant  have  any 
currently  accepted  medical  use  in 
treatment  in  the  United  States,  within 
the  meaning  of  the  Federal  Controlled 
Substances  Act,  21  U.S.C.  801,  et  seq.l 
Put  simply,  is  marijuana  good  medicine 
for  illnesses  we  all  fear,  such  as  multiple 
sclerosis  (MS),  glaucoma  and  cancer? 

The  answer  might  seem  obvious 
based  simply  on  common  sense. 

Smoking  causes  lung  cancer  and  other 
deadly  diseases.  Americans  take  their 
medicines  in  pills,  solutions,  sprays, 
shots,  drops,  creams  and  sometimes  in 
suppositories,  but  never  by  smoking.  No 
medicine  prescribed  for  us  today  is 
smoked. 

With  a  little  homework,  one  can  learn 
that  marijuana  has  been  rejected  as 
medicine  by  the  American  Medical 
Association,  the  National  Multiple 
Sclerosis  Society,  the  American 
Glaucoma  Society,  the  American 
Academy  of  Ophthalmology  the 
American  Cancer  Society.  Not  one 
American  health  association  accepts 
marijuana  as  medicine. 

For  the  last  half  century,  drug 
evaluation  experts  at  the  United  States 
Food  and  Drug  Administration  (FDA) 
have  been  responsible  for  protecting 
Americans  from  unsafe  and  ineffective 
new  medicines.  Relying  on  the  same 
scientific  standards  used  to  judge  all 
other  drugs.  FDA  experts  repeatedly 
have  rejected  marijuana  for  medical  use. 

Yet  claims  persist  that  marijuana  has 
medical  value.  Are  these  claims  true. 
What  are  the  facts? 

Between  1987  and  1988,  DEA  and 
NORML,  under  the  guidance  of  an 
administrative  law  judge,  collected  all 
relevant  information  on  this  subject. 
Stacked  together  it  stands  nearly  five 
feet  high.  Is  there  reliable  scientific 
evidence  that  marijuana  is  medically 
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effective.  Lf  U  has  medical  value,  do  its 
benehts  outweigh!  Us.  risks?  What  do 
America's  top.  medical  and  scientific 
experts,  say?  Would  they  prescribe  it  for 
their  patients,  their  families,  their 
friends? 

As  the  current  Administrator  of  Drug 
Enforcement,  and  as  a  former  United 
States  District  {udge,  I  have  made  a 
detailed  review  of  the  evidence  in.  this 
record  to  Hndthe  answers. 

There  are  significant  short-term  side 
effects  and'  long-term  risks  linked  to 
smoking  marijuana.  Marijuana  is  likely 
to  be  more  cancer-causing  than  tobacco;, 
damages  brain  cells;  causes  lung 
problems,  such  as  bronchitis  and 
emphysema;  may  weaken  the  body's 
antibacterial  defenses  in  the  lungs;, 
lowers  overall  blood  pressure,  which 
could  adversely  affect  the  supply  of 
blood  to  the  head;  causes  sadden  drops 
in  blood  pressure  (orthostatic 
hypotension),  r^id  heart  heat 
(tachycardia),  and  heart  palpitations; 
suppresses  luteinizing  hormone 
secretion  in  women,  which  affects  the 
production  of  progesterone,  an 
important  female  hormone:  causes 
anxiety  and  panic  in  some  users 
because  of  its  mind-altering  effects: 
produces  dizziness,  trouble  with 
thinking,  trouglewith  concentrating, 
fatigue,  and  sleepiness;  and  impairs 
motor  skills. 

As  a  plant,  marijuana  can  contain 
bacteria  capable  of  causing  serious 
infections  in  humans,  such  as 
salmonella  enteritidis,  Klebsiella 
pneumoniae,  group  D  Streptoccoccus 
and  pathogenic  aspergilius. 

Several  of  these  risk  stand  out.  The 
immune  systems  of  cancer  patients  are 
weakened  by  radiation  and 
chemotherapy,  leaving  them  susceptible 
to  infection.  If  they  experiment  with, 
marijuana  to  control  nausea,  they  risk 
weakening  their  immune  systems  further 
and  exposing- themselves  to)the 
infection-causing  bacteria  in  the  plant.  It 
is  estimated;  for  example,  that  at 
Memorial.  Sloan-Ketteiing  Cancer 
Center  60  patients  die  each  year  from 
pathogenic  aspergilius  infections. 

Glaucoma  patients  face  possible 
blindness  caused  by  very  high  fluid 
pressures  within  their  eyes.  If  they 
experiment  with  marijuana,  to  lower 
their  eye  fluid,  pressure,  it  can  cause- 
dramatic  drops  in  their  blood  pressure 
and  reduce  the  blood  supply  to  their 
heads.  Glaucoma  experts  testified  this 
reduced  the  blood  supply  to  the  optic 
nerves  and  could  speedup,  rather  than 
slow  down,  their  loss  of  eyesight. 

MS,  glaucoma  and  cancer  patients 
who  have  undiagnosed.heart  problems 
risk  heart  palpitations,  very  rapid  heart 
beats  and  sudden  dramatic  drops  in 


blood  presmre  if  they  experiment'  with 
marijuana.  For  MS  and  glaucoma 
patients,  who  must  take  medications:  for 
the  rest  of  their  lives;  experimenting- 
with marijuana  poses  the.  additional' 
risks  of  lung  canc«;,.emphysema; 
bladder  cancer  and:  leukemia. 

Many  risks  remain  unknowm. 
Marijuana  contains- over  400  separately 
identified  chemicals.  No  one  knows  all 
the  effects  of  blaming  these  chemicals 
together  and  inhaling  the  burnt  mix.  Are 
these  risks  outwe^ed  by  medical 
benefits? 

There  are  scientific  studies  showing 
pure  THC  (Delta-9- 

Tetrahydrocannabinol),  one  of  the  many 
chemicals  found  in  marijuana,  has  some 
effect  in  controlling  nausea  and 
vomiting.  Pure  THC  is  pharmaceutically 
made  in  a  clean  capsule  form,  called 
Marinol,  and  is  available  for  use  by  the 
medical  community.  More  information 
on  Marinol  can  be- found  in  the 
"Physicians'  Desk  Reference,"  available 
in  most  libraries. 

Since  marijuana  contains  THC,  you 
might  think  marijuana  also  would  be 
effective.  However,  the  effect  of  taking  a 
drug  in  combination  with  other 
chemumls  is  seldom  the  same  as  taking 
just  the  pure  drug.  As  already  noted', 
marijuana  contains  over  400  other 
chemicals,  not  just  THC.  There  are  no 
reliable  scientific  studies  that  show 
marijuana  to  be  significantly  effective  in 
controlling  nausea  and  vomiting.  People 
refer  to  the  Sallan  study  as.  proving 
marijuana '^s  effectiveness.  They  are 
mistaken.  The.Sallan  study  involved 
pure  THC,  not  marijuana.  People  refer  to 
the  Chang  study  to  support  marijuana's 
effectiveness.  They  also  are  mistaken. 
Doctor  Chang  tested  the  combination  of 
pure  THC  and  marijuana  to  treat  nausea 
and  vomiting.  The  preliminary  results  he 
got  were  probably  due  to  the  THC,  not 
the  marijuana.  Because  he  tested  the 
combination,  we  cannot  tell  just  what 
effects  can  be  attributed  to  marijuana 
alone.  People  cite  a  third-  study,  done  by 
Doctor  Levitt,  as  proof  marijuana  is. 
effective.  They  are  mistaken.  Doctor 
Levitt  compared  marijuana  to  THC  in  , 
controlling  nausea  and  vomiting,  and  he 
concluded  that  THC  was  the  more 
effective  drug. 

A  librarian  can  help  locate  copies  of 
thes  studies  should  you  want  to  .see 
them  for  yourself.  Sallan,  et  al.. 
“Antiemetic  Effect  of  Delta-3- 
Tetrahydrocannibinol  in  Patients 
Receiving  Cancer  Chemotherapy,"  293 
New  England  Journal  of  Medicine  795- 
797  (1975);  Chang,  et  al.."Delta-9- 
TetrahydracannabinoJ  Ha-  an  Antiemetic, 
in  Cancer  Patients  Receiving  HighrOose 
Methotrexate,"  94  Annals  of  Internal: 
Medicine  819-824,  (1979);  Levitt,.et  al.. 


“Randomized  Double  Blind' Comparison 
of  Delta-9'Tetrahydrocannabinol’  (THC) 
and  Marijuana  As  Chemotherapy 
Antiemetics,"’ (Meeting  Abstract)' 3 
Proceedings  of  the  Annual  Meeting  of 
the  American  Society  of  Clinical 
Oncology  91  (1964). 

During  the  1970's  and  1980*s.  a  number 
of  states  set  up  research  programs  to 
give  marijuana  to  cancer  and  glaucoma 
patients,  on  the  chance  it  might  help. 
Some  people  point  to  these  programs  as 
proof  of  marijuana's  usefulness. 
Unfortunately,  all  research  is  not 
necessarily  good  scientific  research. 
These  state  programs  fatfed' to- follow 
responsible  scientific  methods^  Patients 
took  marijuana  together  with< their 
regular  mecheines,  so  it  is  impossible  to 
say  whether  marijuana  helped  them. 
Observations  or  results  were- not 
scientifically  measured.  Procedures 
were  so  poor  that  much  critical,  research 
data  were  lost  or  never  recorded. 
Although  these  programs  were  well- 
intentioned,  they  are  not  scientific  proof 
of  anything. 

Some  people  refer  to  a  study  by 
Doctor  Thomas  Ungerleider  as  proof 
marijuana  reduced  nausea  in  bone 
marrow  transplant  patients. 
Unfortunately,  Doctor  Ungerleider 
neglected  to  follow  responsible 
scientific  methods  in  his  study.  Like  the 
state  programs,,  it  proves,  nothing.  Doctor 
Ungerleider  chose  not  to  pubfish  his 
study  evidently  because  of  its  serious 
weaknesses.  He  admitted  as  much  when 
questioned  under  oath. 

Those  who  say  there  are  reliable 
scientific  studies  showing  marijuana  is 
an  effective  drug  for  teating  nausea  and 
vomiting  are  wrong.  No  such  studies 
exist. 

Our  nation's  top.  cancer  experts  reject 
marijuana  for  medical  use.  Doctor  David' 
S.  Ettinger,  a  professor  of  oncology  at 
the  Johns  Hopkins  University  School  of 
Medicine,  an  author  of  over  100 
scholarly  articles  on  cancer  treatment, 
and  a  nationally  respected  cancer 
expert,  testified: 

There  is  no  indication  that  marijuana  is 
effective  in  treating  nausea  and- vomiting 
resulting  from  radiation  treatment  or  other 
causes.  No  legitimate  studies  have  been 
conducted-  which  make  such  conclusions. 

Doctor  Richard  J,  Graiia%.a  professor 
of  medicine  at  Cornell  University 
Medical  College,  an  associate  attending 
physician  at  the  Memorial  Sloan- 
Kettering  Cancer  Center,,  and  an  expert 
in  cancer  research,  testified; 

Most  experts  would  say,,  and  our  studies 
support,  that  the  cannabinoids  in  general  are 
not  very  effective  against  the  major  causes  of 
nausea  and- vomiting. 
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Doctor  Gralla  added: 

I  have  found  that  because  of  the  negative 
side  effects  and  problems  associated  with 
marijuana  *  *  *.  most  medical  oncologists 
and  researchers  have  little  interest  in 
marijuana  for  the  treatment  of  nausea  and 
vomiting  in  their  patients. 

Doctor  John  Laszlo,  Vice  President  of 
Research  for  the  American  Cancer 
Society,  an  expert  who  has  spent  37 
years  researching  cancer  treatments, 
and  who  has  written  a  leading  textbook 
on  the  subject.  “Antiemetics  and  Cancer 
Chemotherapy."  testified  there  is  not 
enough  scientific  evidence  to  justify 
using  marijuana  to  treat  nausea  and 
vomiting.  Not  one  nationally-recognized 
cancer  expert  could  be  found  to  testify 
on  marijuana's  behalf. 

To  be  an  effective  treatment  for 
glaucoma,  a  drug  must:  (i)  Lower  the 
pressure  within  the  eye  (intraocular 
pressure),  (ii)  for  prolonged  periods  of 
time,  and  (iii)  actually  preserve  sight 
(visual  fields).  Five  scientific  studies  are 
cited  as  evidence  marijuana  is  an 
effective  glaucoma  treatment.  Those 
who  cite  these  studies  are  mistaken. 
These  studies  tested  pure  THC.  not 
marijuana.  W.D.  Purnell  and  J.M.  Gregg. 
"Delta-9-Tetrahydorcannabinol, 

Euphoria  and  Intraocular  Pressure  in 
Man."  7  Annals  of  Ophthalmology  921- 
923  (1975):  M.  Perez-Reyes,  D.  Wagner, 
M.E.  Wall,  and  K.H.  Davis,  “Intravenous 
Administration  of  Cannabinoids  on 
Intraocular  Pressure,”  The 
Pharmacology  of  Marijuana  829-832 
(M.C.  Braude  and  S.  Szara  eds.  1976): 
j.C.  Merritt,  S.M.  McKinnon,  J.R. 
Armstrong,  G.  Hatem,  and  LA.  Reid, 
“Oral  Delta-9-Tetrahydrocannabinol  in 
Hyperogeneous  Glaucomas,"  12  Annals 
of  Ophthalmology  947  (1980):  K.  Green 
and  M.  Roth,  "Ocular  Effects  of  Topical 
Administration  of  Delta-9- 
Tetrahydrocannabinol  in  Man,”  100 
Archives  of  Ophthalmology  265-267 
(1982):  and  W  M.  Jay  and  K.  Green, 
"Multiple-Drop  Study  of  Topically 
Applied  1%  Delta-9- 

Tetrahydrocannabinol  in  Human  Eyes." 
101  Archives  of  Ophthalmology  591-593 
(1983). 

Threee  studies  show  very  heavy  doses 
of  marijuana,  taken  for  short  periods  of 
time,  can  reduce  eye  pressure.  R.S. 
Hepler,  l.M.  Frank,  and  T.J.  Ungerleider, 
"Pupillary  Constriction  After  Marijuana 
Smoking."  74  American  Journal  of 
Ophthalmology  1185-1190  (1972):  R.S. 
Hepler,  l.M.  Frank,  and  R.  Petrus, 
“Ocular  Effects  of  Marijuana  Smoking,” 
The  Pharmacology  of  Marijuana  815-824 
(1976):  and  J.C.  Merritt,  W.J.  Crawford, 
P.C.  Alexander.  A.L.  Anduze  and  S.S. 
Gelbart,  “Effect  of  Marijuana  on 
Intraocular  and  Blood  Pressure  in 


Glaucoma."  87  Ophthalmology  222-228 
(1980) 

Unusally  large  doses  or  marijuana 
were  needed  in  these  three  studies  to 
achieve  the  desired  effect.  Heavy 
marijuana  use  produces  dizziness, 
trouble  with  thinking,  impaired  motor 
skills,  fatigue  and  sleepiness.  The  1976 
study  by  Doctors  Hepler.  Frank  and 
Petrus  emphasized  "Our  subjects  were 
sometimes  too  sleepy  to  permit 
measurement  of  intraocular  pressures 
*  *  *  3  hours  after  intoxication.”  If  a 
glaucoma  patient  were  to  smoke 
marijuana  8  to  10  times  every  day  for 
the  rest  of  his  life,  would  he  be  alert  and 
energetic  enough  to  live  a  relatively 
normal  life?  Would  he  develop  other 
diseases?  No  scientific  studies  exist  to 
answer  these  questions.  Robert  Randall 
claims  to  have  saved  his  sight  by 
smoking  8  to  10  marijuana  cigarettes 
every  day.  Under  oath  he  admits  he 
stays  at  home  most  days,  follows  no 
daily  schedule  or  routine,  and  has  not 
held  a  regular  job  in  over  15  years.  He 
also  has  avoided  having  a 
comprehensive  medical  examination 
since  1975. 

No  scientific  studies  have  shown 
marijuana  can  reduce  eye  pressure  over 
long  periods  of  time. 

No  scientific  studies  have  shown 
marijuana  can  save  eyesight. 

America's  top  glaucoma  experts  reject 
marijuana  as  medicine.  Doctor  Keith 
Green  is  a  professor  of  Ophthalmology 
who  serves,  or  has  served,  on  the 
editorial  boards  of  eight  prestigious  eye 
journals  (Ophthalmic  Research.  Oftalmo 
Abstracto,  Current  Eye  Research, 
Experimental  Eye  Research, 
Investigative  Opthalmology,  American 
Journal  of  Ophthalmology.  Archives  of 
Ophthalmology,  and  Survey  of  , 
Ophthalmology).  Doctor  Green  has 
conducted  extensive  basic  and  clinical 
research  using  marijuana  and  THC  to 
treat  glaucoma  patients.  He  has 
authored  over  200  books  or  research 
articles  in  ophthalmology  and  is  a  highly 
respected  expert  on  this  subject.  Doctor 
Green  testified: 

There  is  no  scientific  evidence  *  *  *  that 
indicates  that  marijuana  is  effective  in 
regulating  the  progression  of  symptoms 
associated  with  glaucoma.  *  *  *  It  is  clear 
that  there  is  no  evidence  that  marijuana  use 
prevents  the  progression  of  visual  loss  in 
glaucoma.  *  *  *  The  quantities  of  the  drug 
required  to  reduce  intraocular  pressure  in 
glaucoma  sufferers  are  large,  and  would 
require  the  inhalation  of  at  least  six 
marijuana  cigarettes  each  day.  *  *  * 

Smoking  is  not  a  desirable  form  of  treatment 
for  many  reasons  *  *  *  [Mjarijuana  .  .  .  has 
little  potential  future  as  a  glaucoma 
medication. 


Doctor  George  Spaeth  is  the  Director 
of  the  Glaucoma  Service  at  Wills  Eye 
Hospital  in  Philadelphia,  the  largest 
service  in  the  United  States  devoted  to 
researching  and  treating  glaucoma  and 
to  teaching  other  doctors  about  this 
disease.  Doctor  Spaeth  is  President  of 
the  American  Glaucoma  Society.  He  is  a 
professor  of  ophthalmology,  the  editor  of 
a  scholarly  eye  journal  (Ophthalmic 
Surgery),  and  the  author  of  over  200 
research  articles  on  glaucoma.  He 
testified: 

1  have  not  found  any  documentary 
evidence  which  indicates  that  a  single  patient 
has  had  his  or  her  natural  history  of  the 
disease  altered  by  smoking  marijuana. 

Amputees  and  victims  of  MS  can 
suffer  from  extreme  muscle  spasms.  It  is 
claimed  marijuana  is  useful  in  treating 
spasticity.  Three  unusually  small, 
inconclusive  studies  have  tried  using 
pure  THC,  not  marijuana,  to  treat 
spasticity.  D.J.  Petro  and  C.  Ellenberger, 
“Treatment  of  Human  Spasticity  with 
Delta-9-Tetrahydro-cannabinol."  21 
Journal  of  Clinical  Pharmacology  413S- 
416S  (1981)  (included  only  nine 
patients).  Two  of  the  studies  are  mere 
abstracts,  or  short  digests,  without  much 
detail.  Hanigan,  Destee  &  Troung  Abstr. 
B45,  Clin.  Pharmacol.  Ther.  198  (1986) 
(included  only  five  patients),  and 
Sandyk.  Cannoe,  Stern  and  Snider 
Abstr.  PP  331,  36  Neurology  342  (1986) 
(included  only  three  patients). 

No  scientific  studies  exist  which  test 
marijuana  to  relieve  spasticity. 

National  experts  on  MS  reject 
marijuana  as  medicine.  Doctor  Kenneth 
P.  Johnson  is  Chariman  of  the 
Department  of  Neurology  at  the 
University  of  Maryland  School  of 
Medicine.  He  manages  that  Maryland 
Center  for  MS.  one  of  the  most  active 
MS  research  and  treatment  centers  in 
the  United  States.  He  sits  on  the 
editiorial  boards  of  noted  medical 
journals  related  to  MS  (Neurology  and 
Journal  of  Neuroimmunology).  He  is  the 
author  of  over  100  scientific  and  medical 
articles  on  MS.  Doctor  Johnson  has 
spent  most  of  his  long  career 
researching  MS  and  has  diagnosed  and 
treated  more  than  6,000  patients  with 
MS.  Doctor  Johnson  testified: 

At  this  time.  1  am  not  aware  of  *  *  *  any 
legitimate  medical  research  in  which 
marijuana  was  used  to  treat  the  symptoms  of 
multiple  sclerosis.  *  *  *  To  conclude  that 
marijuana  is  therapeutically  effective  without 
conducting  rigorous  testing  would  be 
professionally  irresponsible. 

Doctor  Stephen  Reingold  is  Assistant 
Vice  President  of  Research  for  the 
National  Multiple  Sclerosis  Society, 
which  spends  over  $7  million  each  year 
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on  MS  research.  Only  the  Federal 
Government-  spends  more.  Doctor 
Reingold  testified: 

I  could  find  no  actual  published: research 
which  has  used  marijuana  *  *  *  In  the' 
existing  research,  using  TIlC..the  results  were 
inconclusive  *■  *■  *’In  the  absence  of  any 
well-designed,  well-controlled  research 
'  *■  *',  the  National  Multiple  Sclerosis  Society 

*  *  *  does. not  endorse  or  advocate  its  . 
use  *  *  *. 

Doctor  Donald  H.  Silberberg.is 
Chairman  of  the  Department  of 
Neurology  at  the  University  of 
Pennsylvania  School  of  Medicine  and- 
Chief  of  the  Neurology  Service  at*  the 
Hospital  of*  Pennsylvania.  Doctor 
Silberberg  is  on  the  editorial  board  of 
Annals  of  Neurology  and  is  President  of 
the  National  Medici  Advisory  Board, 
for  the  National  Multiple  Scler,osi8 
Society.  He  has  been,  actively 
researching  and  treating  MS  for  most. of 
his  career,  has  written  over  130  medical 
articles  on  MS  and  is  Co-Director  of  a 
large  MS  research  center  at  the 
University  orPennsyivenia.  Doctor 
Silberberg  testiGed: 

I  have  not  found  any  legitimate  medical  or 
scientific  works  which  show  that' marijuana 

*  *  *  is  medically,  effective  in  treating 
multiple  sclerosis  or  spasticity.  *  *  *  The 
long-term  treatment  of  the  symptoms,  of 
multiple  sclerosis  through  the  use  of 
marijuana  could  be  devastating:  *  *^  *  (T]he 
use  of  (marijuana),,  especially  for  long-term, 
treatment  *•  *  *  would  be  worse  than,  the 
original  disease  itself 

The  only  favorable  evidence  that’ 
could  be  found  by  NORML  andDEA 
consists  of  stories  by  marijuana:  users 
who  claim  to  have  been  helped  by  the 
drug.  Scientists  call,  these  stories 
anecdotes.  They,  do  not  accept  theni  as 
reliable  proofs.  The  FDA’s  reguiations- 
for  example,,  provide  that  in.  deciding 
w'hether  a<  new  drug  is  a  safe  and 
effective  medicine,  “isolated,  case 
reports*  *  *  wiUnot.be  considered.’  21 
CFR  314.126(e),.  Why  do.  scientists 
consider  stocieafrom  patienfo  and  their 
doctors  to  be:  unreliable? 

First,  sick  people  are  not  objective 
scientific  observers,  especially  when  it 
comes  to  their  own  health.  We  all  have 
heard  of  the  placebo  effect  Patients, 
have  a  tendency  to  respond  to  drugs,  as 
they  believe  is  expected  of.  them. 
Imagine  how  magnified  this  placebo 
effect  can  be  when  a.  suffering  person 
experiments  on  himself  praying  for 
some  relief  Many  stories  no  doubt  are- 
due  to  the  placebo  effect  not  to  any  real 
medical  effects  of  marijuana. 

Second,  most  of  the  stories  come  from 
people  who  took  marijuana  at  the  same 
time  they  took  prescription,  drugs  for 
their  symptoms-For  example,  Robert 
Randall  claims  marijuana  has  saA'ed'his 


sight  yet:  he  has  taken  standard 
glaucoma  drugs  continuously  since  19721 
There  is  no  objective  way  ta  tell  from 
these  stories  whether  it  is  marijjuiana 
that  is  helpful,  or  the  proven,  traditional 
medicines.  Even  these  users  can, never 
know  for  sure. 

Third,  any  mind-altering  drug  that 
produces  euphoria  can  make  a.  sick 
person  think  he  feels  better.. Stories  from 
patients  who  claim  marijuana  helps 
them  may  be  the  result  of  the  mindr 
altering  effects  of  the  drug,,  not  the- 
results  of  improvements  in.  their 
conditions. 

Fourth,  long'-time  abusers  of 
marijuana  are  not  immune  to  illness. 

Many  eventually  get  cancer,  glaucoma,. 
MS  and  other  diseases.  People  who. 
become  dependent  on  mind-altering 
drugs  tend  to  rationalize  their  behavior. 
They  invent  excuses,  which  they  can 
come  ttj  believe,  to  justify  their  drug 
dependence.  Stories  of  marijuana’s 
benefits  from  sick  people  with  a  prior 
history  of  marijuana  abuse  may,  be 
based*  on  rationalizations,  caused  by 
drug  dependence,  not  on  any  medical 
benefits  caused  by  the  drug.  Robert 
Randall,  for  example,  admits  under  oath 
to  becoming  a*  regular  user  in  I960;  four 
years  before  he  showed  the  first  signs 
of  and  was  diagnosed  as  having, 
glaucoma..  Since  thaahe  has  smoked 
marijuana  8  to  10  times  every  day. 

A.  century  ago  many  Americans  relied' 
on  stories  to  pick  their  medicines, 
especially  horn  ffloake  oil  salesmen. 
Thanks  to  sclentiGc  advances  and:ta<the 
passage  of  the  Federal.  Food,  Drug  and- 
Cosmetic  Act  (JFDCAJ,  in  1906,  21  U.S.G. 
301  et  seq.,  we  now  rely  on, rigorous 
scientific  proof  to  assure  the  safety  and 
effectiveness  of  new  drugs.  Mere  stories 
are  not  considered  an  acceptable  way  lO 
judge  whether  dangerous  drugs  should* 
be  used  as  medicines 

There  are  doctors  willing  to  testily 
that  marijuana  has  medical  uses 
NORML  found  over  a  dozen,  to  tastily/ in 
this  case.  We  have  a  natural  tendency  to' 
believe  doctors.  We  assume  their 
opinions  are  entitled  to  respect.  Bu» 
what  if  a  docto'  is  giving  an  opinion 
beyond  his  professional  competence? 
Evaluating  the  safety  and  effectiveness 
of  drugs  is  a  specialized  area  Does  the 
doctor  have  this  specialized' expertise? 

Is  he  familiar  with  all  the  published' 
scientiGc  studies?  Or  is  he  improperly 
basing  his  opinion  on  mere  stories  or 
anecdotal  evidence?  Does  he  really 
know  what  he  is  talking  about?  Does  he 
have  a  personal  motive  to  exaggerate  oi. 
He?  Questions  like  these,  led.  the  United. 
States  Supreme  Court,  ia  1973,. to  warn 
about  the  opinions  of  doctors  concerning, 
the  value  of  drugs,  as  medicine  whea 
not  supported  by  rigorous  scientific 


testing,  Weinbergerv.  bfynsoir.  Etc..  4T2 
U.S.  6Q9,  639: 

|l|mpres9ions  orbelleft  of  physicians,  no. 
matter  how  fervently  held,  are  treacherous. 

Nearly,  half  the  doctors  who  testified 
for  NORML  are  psychiatrists.  They  do 
not.  specialize,  ia  treating  or  researching 
cancer,  glaucoma  or  MS.  One  is  a. 
general  practitioner  who.  works  as  a 
wellness  counselor,  al  a  health  spa. 

Under  oath  he  admits  to  using  every 
illegal,  mind-allering.drug  he  has  ever 
studied,  and  he  prides  himself,  oa 
recommending  drugs  that  would  never 
be  recommended  by  medical  schools  or 
reputable  physicians.. Another  is  a. 
general  practitioner  who:  quit  practicing 
in  1974.  He  admits  hfrhas  not*  kept  up  on 
new  medical  and  scientific  information 
about  marijuana  for  18  years.. 

Only  one  o£  the  doctors  called  by 
NORML  is  a  nationally-recognized, 
expert.  Doctor  ]ohn.C.  Merritt  is,  a 
board-certified  ophthalmologist  and 
researcher  who  has.  authoced  articles  on 
the  use  of  marijuana  and  Ganaabinoids 
to  reduce  eye  pressure.  He  is. in  private 
practice  and  sees  mostly  childceawho 
suffer  from  glaucoma.  Doctor  Merritt 
testiGed,  “[Mjarijpanaisahighly 
effective  lOP-lowering  drug. which  may 
be  of  critical  value  to  some  glaucoma 
patients  who,  without  marijuana,  would 
progressively  go  blindJ’  The  last 
scientiGc  study  using  marijuana,  in 
glaucoma  patients,  published  by  Doctor 
Merritt  in  concluded: 

It  IS  because  of  the  frequency  and*severify 
with  which  the  untoward  events  occurred, 
that  marijuana  inhalatiomisnot  an  idaal, 
therapeutic  modality  for  glaucoma  patients. 

One  year  later,  in- 1980;  Dbetor  Merritt 
gave  the  following  testimony,  under 
oath,  before  the  United' States  Congress. 
House  Select  Committee  on  Narrotics 
Abuse  and  Control 

For  me  to  sit  here  and  say  chat. the  lowering 
pressure  effecrls  occurred  repeatedly.,  day  in. 
and  day  out.  I'havs  no  data,  and  neither  dues 
anyone  else,  and  that  is  the  realcrux  of  the 
•natter.  When  we  are  talking  about  tteating  a 
disease  like  glaucoma.,  which. is: a^chronic 
disease,  the  real  issue  is.  does  the  marquana' 
repeatedly  lower  the  intraocular  pressure?  I' 
have  shown  you  no  '  ‘  studies,  and.-tO'my. 
knowledge  there  is  no  data  to  that. effect 

Doctor  Merritt'  was  unable  to  explain, 
under  oath,  the  contradictory- positions 
he  has  taken  on.  this, subject*. 

Each  of  NORME’k  doctors  testiGed'  his 
opinion  is  based  on  the  published' 
scientific  studies.  VWlh  one'  exception, 
none  of  themi  could’  identify  under  oath 
the  scientific  studies'  they  swore  they 
relied  on.  Only  one  had' enough 
knowledge  to- discuss  the- scientific 
technicalities  involved.  Eventually,  each 
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one  admitted  he  was  basing  his  opinion 
on  anecdotal  evidence,  on  stories  he 
heard  from  patients,  and  on  his 
impressions  about  the  drug. 

Sadly,  Doctor  Ivan  Silverberg,  an 
oncologist  from  San  Francisco, 
exaggerated  while  on  the  witness  stand. 
At  first  he  swore  “there  is  voluminous 
medical  research  which  shows 
marijuana  is  effective  in  easing  nausea 
and  vomiting.”  Pushed  on  cross- 
examination  to  identify  this  voluminous 
research.  Doctor  Silverberg  replied. 

“Well  *  *  ‘.I’m  going  to  have  to  back 
off  a  little  bit  from  that."  How  far  would 
Doctor  Silverberg  back  off?  Was  he 
aware,  at  least,  of  the  approximate 
number  of  scientific  studies  that  have 
been  done  using  marijuana  to  treat 
nausea?  Under  oath,  he  replied,  “I  would 
doubt  very  few.  But,  no,  I’m  not.” 

Beyond  doubt,  the  claims  that 
marijuana  is  medicine  are  false, 
dangerous  and  cruel. 

Sick  men,  women  and  children  can  be 
fooled  by  these  claims  and  experiment 
with  the  drug.  Instead  of  being  helped, 
they  risk  serious  side  effects.  If  they 
neglect  their  regular  medicines  while 
trying  marijuana,  the  damage  could  be 
irreversible.  It  is  a  cruel  hoax  to  offer 
false  hope  to  desperately  ill  people. 

Those  who  insist  marijuana  has 
medical  uses  would  serve  society  better 
by  promoting  or  sponsoring  more 
legitimate  scientific  research,  rather 
than  throwing  their  time,  money  and 
rhetoric  into  lobbying,  public  relations 
campaigns  and  perennial  litigation. 

Clarification  of  Currently  Accepted 
Medical  Use 

The  Controlled  Substances  Act  of 
1970  divides  the  universe  of  all  durgs  of 
abuse  into  five  sets  or  schedules.  Drugs 
in  Schedule  1  are  subject  to  the  most 
severe  controls,  because  they  have  a 
high  potential  for  abuse  and  no  currently 
accepted  medical  use  in  treatment  in  the 
United  States.  21  U.S.C.  812  (b)(1).  Drugs 
of  abuse  which  have  currently  accepted 
medical  use  in  treatment  in  the  United 
States  are  placed  in  Schedules  II,  111,  IV 
and  V.  Regrettably,  the  Controlled 
Substances  Act  does  not  speak  directly 
to  what  is  meant  by  “currently  accepted 
medical  use.” 

A  century  before  the  Controlled 
Substances  Act  was  enacted,  the 
determination  of  what  drugs  to  accept 
as  medicine  was  totally  democratic  and 
totally  standardless.  Each  patient  and 
each  physician  was  free  to  decide  for 
himself,  often  based  on  no  more  than 
anecdotal  evidence.  This  state  of  affairs 
became  unsatisfactory  to  a  majority  of 
the  American  people.  In  1906,  Congress 
intervened  with  the  passage  of  the  Food, 
Drug  and  Cosmetic  Act  (FDCA).  A  shift 


began  away  from  anecdotal  evidence  to 
objectively  conducted  scientific 
research,  away  from  uninformed 
opinions  of  lay  persons  and  local 
doctors  to  expert  opinions  of  specialists 
trained  to  evaluate  the  safety  and 
effectiveness  of  drugs,  and  away  from 
totally  democratic  decision-making  to 
oversight  by  the  Federal  Government. 

By  1969,  Congress  had  developed 
detailed  Federal  statutory  criteria  under 
the  FDCA  to  determine  whether  drugs 
are  acceptable  for  medical  use.  Those 
deemed  acceptable  can  be  marketed 
nationally.  Those  deemed  unacceptable 
are  subject  to  Federal  seizure  if 
marketed  interstate.  The  FDCA  is  a  very 
complex  regulatory  scheme  not  easily 
summarized.  However,  it  is  fair  to  say 
that  drugs  falling  into  one  of  four  FDCA 
categories  were  accepted  by  Congress 
for  medical  use. 

First,  Congress  accepted  new  drugs 
which  have  been  approved  by  FDA’s 
experts  as  safe  and  effective  for  use  in 
treatment,  based  on  substantial 
scientific  evidence.  21  U.S.C.  321  (p)  and 
355  (so-called  “NDA-approved  drugs”). 

Second,  Congress  accepted  those 
drugs  "generally  recognized,  among 
experts  qualified  by  scientific  training 
and  experience  to  evaluate  the  safety 
and  effectiveness  of  drugs,  as  safe  and 
effective,”  based  on  substantial 
scientific  evidence.  21  U.S.C  321(p)  and 
355;  Weinberger  v.  Bentex 
Pharmaceuticals,  Inc.,  412  U.S.  645 
(1973).  An  acronym  for  this  category  is 
“human  GRASE  drugs”  (Generally 
Recognized  As  Safe  and  Effective). 

These  drugs  achieve  acceptance  through 
rigorous  scientific  proof,  throiigh  a  past 
history  of  widespread  use  in  treatment 
in  the  United  States,  and  through 
recognition  by  a  consensus  of  ^g 
experts  outside  the  FDA. 

'Third,  Congress  accepted  for  use  in 
veterinary  medicine  those  drugs 
“generally  recognized,  among  experts 
qualified  by  scientific  training  and 
experience  to  evaluate  the  safety  and 
effectiveness  of  animal  drugs,  as  safe 
and  effective,”  based  on  substantial 
scientific  evidence.  21  U.S.C.  321(w)  and 
355.  An  acronym  for  these  is  “animal 
GRASE  drugs.”  They  achieve 
acceptance  through  rigorous  scientific 
evidence  and  through  recognition  by  a 
consehsus  of  drug  experts  outside  the 
FDA.  Unlike  human  GRASE  drugs, 
animal  GRASE  drugs  need  not  have  a 
past  history  of  widespread  use. 

Finally,  Congress  accepted  those 
drugs  marketed  prior  to  1936  which  had 
been  subject  to  the  1906  provisions  of 
the  FDCA,  provided  these  very  old  drugs 
retain  their  exact  formulations  and  are 
never  promoted  for  new  uses.  21  U.S.C. 
321  (p)  and  (w).  These  are  politically 


“grandfathered”  drugs.  They  need  nol 
meet  modem  standards  for  safety  and 
effectiveness. 

A  fifth  group  of  drugs  was  accepted 
for  research  use  only,  not  for  use  in 
treatment  of  patients.  21  U.S.C.  355(i) 
(so-called  “IND  or  approved 
investigational  new  drugs”). 

Drugs  intended  for  medical  use  and 
shipped  interstate  are  subject  to  Federal 
seizure  under  the  FDCA  if  they  do  not  fit 
within  one  of  the  above  accepted  sets  or 
groupings.  It  seems  fair  to  say  that 
seizable  drugs  were  rejected  by 
Congress  for  medical  uses. 

In  enacting  the  Controlled  Substances 
Act  in  1970,  could  Congress  have 
intended  to  create  a  totally  new  Federal 
standard  for  determining  whether  drugs 
have  accepted  medical  uses?  Or  did 
Congress  intend  to  rely  on  standards  it 
had  developed  over  the  prior  64  years 
under  the  FDCA?  There  is  nothing  in  the 
Controlled  Substances  Act,  its 
legislative  history,  or  its  purposes  that 
would  indicate  Congress  intended  to 
depart  radically  from  existing  Federal 
law. 

Indeed,  it  seems  likely  that  the  core 
standards  developed  under  the  FDCA 
represent  a  long-term  consensus  of 
expert  medical  and  scientific  opinion 
concerning  when  a  drug  should  be 
accepted  by  anyone  as  safe  and 
effective  for  medical  use. 

Forbmately,  there  is  a  way  to 
corroborate  what  Congress  intended. 
Congress  did  more  than  just  announce 
criteria  for  scheduling  dnigs  of  abuse 
under  the  Controlled  Substances  Act; 
Congress  applied  those  criteria  to  an 
initial  listing  of  drugs  that  it  placed  into 
the  original  five  schedules  of  the  Act. 

NDA-approved  drugs  were  placed  by 
Congress  into  Schedules  II,  III.  IV  and  V 
of  the  Act.  For  example,  pethidine  (also 
known  as  meperidine)  received  New 
Drug  Application  (NDA)  approval  in 
1942.  Congress  put  it  into  ^hedule 
II(b)(14).  Methamphetamine  had  an 
approved  NDA.  Congress  put  it  into 
Schedule  111(a)(3).  1  am  not  aware  of  any 
drug  with  an  approved  NDA  that 
Congress  originally  put  into  Schedule  1. 

Drugs  with  medical  uses,  but  without 
approved  NDA’s  also  were  placed  by 
Congress  into  Schedules  II,  III,  IV  and  V. 
For  example,  cocaine  was  put  into 
Schedule  11(a)(4).  Codeine  combinations 
were  put  into  Schedules  111(d)(1)  and  V. 
Morphine  combinations  were  put  into 
Schedule  111(d)(8).  Phenobarbital  was 
put  into  Schedule  rV(ll).  Barbiturates 
were  put  into  Schedule  111(b)(1). 
Amphetamines  were  put  into  Schedule 
111(a)(1). 

The  Court  of  Appeals  for  the  First 
Circuit  was  correct  when  it  decided  in 
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Crinspoon  v.  DBA.  828  F.2d  881  (1987) 
that  NDA  approval  is  not  the  only 
method  by  which  drugs  can  achieve 
Federal  recognition  as  having  medical 
uses.  Congress  put  both  GRASE  drugs 
and  pre-1938-grandfathered  drugs  into 
Schedules  II.  III.  IV  and  V  of  the  CSA. 

Drugs  recognized  under  the  FDCA  for 
research  use  only,  not  for  use  in 
treatment,  such  as  alphacetylmethadol 
and  marijuana,  were  placed  by  Congress 
into  Schedule  I. 

Unfortunately.  Federal  records  are  not 
complete  enough  to  do  a  comprehensive 
mathematical  mapping,  tracing  every 
drug  in  the  initial  Controlled  Substances 
Act  schedules  back  to  its  legal  status 
under  the  FDCA.  Nevertheless, 
determining  legislative  intent  does  not 
require  mathematical  certainty. 
Probability  based  on  circumstantial 
evidence,  on  samplings,  and  on 
inductive  reasoning  can  suffice, 
especially  when  there  is  nowhere  else  to 
turn. 

The  pattern  of  initial  scheduling  of 
drugs  in  the  Controlled  Substance  Act, 
viewed  in  light  of  the  prior  legal  status 
of  these  drugs  under  the  FDCA. 
convinces  me  that  Congress  equated  the 
term  “currently  accepted  medical  use  in 
treatment  in  the  United  States"  as  used 
in  the  Controlled  Substances  Act  with 
the  core  FDCA  standards  for  acceptance 
of  drugs  for  medical  use. 

This  is  not  to  say  that  every  FDCA 
requirement  for  GRASE  status,  or  for 
NDA  approval,  is  pertinent  to 
scheduling  determinations  under  the 
Controlled  Substances  Act.  There  are 
differences.  But  the  core  FDCA  criteria 
appear  to  have  guided  the  Congress  in 
the  decisions  it  made  concerning  the 
initial  scheduling  of  drugs  in  the  Act. 

These  same  core  FDCA  criteria  served 
as  the  basis  for  an  eight-point  test  used 
by  my  predecessor  as  Administrator  to 
describe  drugs  with  currently  accepted 
medical  uses.  54  FR  53783  (December  29, 
1989): 

1.  Scientifically  determined  and  accepted 
knowledge  of  its  chemistry; 

2.  The  toxicology  and  pharmacology  of  the 
substance  in  animals; 

3.  Establishment  of  its  effectiveness  in 
humans  through  scientifically  designed 
clinical  trials; 

4.  General  availability  of  the  substance  and 
information  regarding  the  substance  and  its 
use: 

5.  Recognition  of  its  clinical  use  in 
generally  accepted  pharmacopeia,  medical 
references,  jounals  or  textbooks; 

6.  Specific  indications  for  the  treatment  of 
recognized  disorders; 

7.  Recognition  of  the  use  of  the  substance 
by  organizations  or  associations  of 
physicians:  and 


8.  Recognition  and  use  of  the  substance  by 
a  substantial  segment  of  the  medical 
practitioners  in  the  United  States. 

Some  uncertainty  remains  over  the 
precise  meaning  and  application  of  parts 
of  this  test.  Therefore,  the  Gourt  of 
Appeals  for  the  District  of  Columbia 
Circuit  remanded  these  proceedings  for 
a  further  explanation.  In  addition  to 
addressing  those  parts  of  the  test  that 
concerned  the  Court  of  Appeals,  it 
would  be  useful  to  clarify  the  entire  test, 
pinpoint  its  origins,  and  identify  which 
elements  are  both  necessary  and 
sufficient  to  establish  a  prima  facie  case 
of  currently  accepted  medical  use.  This 
is  not  an  effort  to  change  the  substantive 
law.  The  statutory  meaning  of  currently 
accepted  medical  use  remains  the  same 
as  enacted  by  Congress  in  1970.  My 
purpose  simply  is  to  clarify  this 
Agency's  understanding  of  the  law. 

A.  The  Drug's  Chemistry  Must  Be 
Known  and  Reproducible 

The  ability  to  recreate  a  drug  in 
standardized  dosages  is  fundamental  to 
testing  that  drug  and  to  using  it  as  a 
medicine.  Knowing  the  composition, 
properties,  methods  of  production,  and 
methods  of  analysis  of  a  drug  is 
essential  to  reproducing  it  in 
standardized  dosages.  To  be  GRASE  or 
to  receive  NDA  approval,  a  drug’s 
chemistry  must  be  known  and 
reproducible.  See  e.q.,  21  CFR 
314.50(d)(1)  and  314.126(b)(7)(d);  Dorovic 
V.  Richardson,  749  F.2d  242,  251  (7th  Cir. 
1973).  The  listing  of  a  drug  in  a  current 
edition  of  one  of  the  official  compendia 
normally  satisfies  this  requirement.  21 
U.S.C.  321(1):  21  CFR  314.50(d)(1). 

The  first  element  of  our  eight-point 
test,  namely,  “scientifically  determined 
and  acccepted  knowledge  of  its 
chemistry,”  should  be  clarified  to  read: 

The  substance's  chemistry  must  be 
scientifically  established  to  permit  it  to  be 
reproduced  into  dosages  which  can  be 
standardized.  The  listing  of  the  substance  in 
a  current  edition  of  one  of  the  official 
compendia,  as  defined  by  section  201(j)  of  the 
Food,  Drug  and  Cosmetic  Act,  21  U.S.C. 

321(1),  is  sufficient  generally  to  meet  this 
requirement. 

Acceptance  of  this  knowledge  will  be 
discussed  elsewhere. 

B.  There  Must  Be  Adequate  Safety 
Studies 

No  drug  can  be  considered  safe  in  the 
abstract.  Safety  has  meaning  only  when 
judged  against  the  intended  use  of  the 
drug,  its  known  effectiveness,  its  known 
and  potential  risks,  the  severity  of  the 
illness  to  be  treated,  and  the  availability 
of  alternative  therapies.  Hess  &  Clark 
Division  of  Rhodia,  Inc.  v.  FDA.  495  F.2d 
975,  993  (D.G.  Cir.  1974).  To  know  the 


risks,  there  must  be  adequate  studies,  by 
all  methods  reasonably  applicable,  to 
show  the  pharmacological  and 
toxicological  effects  of  the  drug.  21  CFR 
314.125(b)(2).  This  includes  animal 
studies  and  clinical  trials  in  large 
numbers  of  humans.  21  CFR  312.21.  The 
studies  need  not  be  well-controlled,  but 
they  must  be  adequate.  Edison 
Pharmaceuticols  Co.  v.  FDA,  600  F.2d 
831  (D.C.  Cir.  1979).  Short  term  (acute) 
studies  of  a  drug  intended  to  treat  long¬ 
term  (chronic)  illnesses,  such  as 
glaucoma  or  MS,  are  clearly  inadequate. 
United  States  v.  Naremco,  Inc.,  553  F.2d 
1138, 1143  (8th  Cir.  1977).  The  second 
element  of  our  eight-point  test,  namely, 
“the  toxicology  and  pharmacology  of  the 
substance  in  animals,”  should  be 
clarified  as  follows: 

There  must  be  adequate  pharmacological 
and  toxicological  studies,  done  by  all 
methods  reasonably  applicable,  on  the  basis 
of  which  it  could  fairly  and  responsibly  be 
concluded,  by  experts  qualified  by  scientific 
training  and  experience  to  evaluate  the  safety 
and  effectiveness  of  drugs,  that  the  substance 
is  safe  for  treating  a  specific,  recognized 
disorder. 

It  must  be  emphasized  that  while  the 
existence  of  adequate  safety  tests  is  a 
separate  analytical  question,  the 
ultimate  determination  of  whether  a 
drug  is  safe  for  a  specific  use  is  not  a 
distinct  issue.  Safety  and  effectiveness 
are  inextricably  linked  in  a  risks- 
benefits  calculation.  A  determination 
that  a  drug  is  ineffective  is  tantamount 
to  a  determination  that  it  is  unsafe. 
United  States  v.  Rutherford,  442  U.S.  544 
(1970). 

The  scheduling  criteria  of  the 
Controlled  Substances  Act  appear  to 
treat  the  lack  of  medical  use  and  lack  of 
safety  as  separate  considerations.  Prior 
rulings  of  this  Agency  purported  to  treat 
safety  as  a  distinct  factor.  53  FR  5156 
(February  22, 1988).  In  retrospect,  this  is 
inconsistent  with  scientific  reality. 
Safety  cannot  be  treated  as  a  separate 
analytical  question. 

C.  There  Must  Be  Adequate  and  Well- 
Controlled  Studies  Proving  Efficacy 

Since  1962,  Congress  has  prohibited 
the  FDA  to  approve  an  NDA  unless  the 
applicant  submits  adequate,  well- 
contolled,  well-designed,  well- 
conducted.  and  well-documented 
studies,  performed  by  qualified 
investigators,  which  prove  the  efficacy 
of  a  drug  for  its  intended  use.  21  U.S.C. 
355(d):  21  CFR  314.126.  Similarly,  a  drug 
cannot  be  considered  GRASE  unless  it 
is  supported  by  this  same  quantity  and 
quality  of  scienfitic  proof.  21  CFR 
314.200(e)(i):  Weinberger  v.  Hynson. 
Etc.,  412  U.S.  609,  629  (1973). 
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Studies  involving  related,  but  not 
identical,  drugs  are  irrelevant.  United 
States  V.  Articles  of  Food  &  Drug,  518 
F.2d  743,  747  (5th  Cir.  1975).  Studies 
involving  the  same  drug  combined  with 
other  drugs  are  irrelevant.  United  States 
V,  Articles  of  Drug  *  *  *  Promise 
Toothpaste,  826  F.2d  564,  570  (7th  Cir. 
1987).  Incomplete  studies  are 
insufficient.  United  States  v.  Articles  of 
Food  &  Drug,  supra.  Uncontrolled 
studies  are  insufficient.  21  U.S.C.  355(d]; 
CoaperLabs  v.  FDA,  501  F.2d  772,  778 
(D.C.  Cir.  1974).  Statistically 
insignificant  studies  are  insufficient.  21 
CFR  312.21,  314.50(d)(6)  and 
314.126(b)(7),  Poorly  designed  studies 
are  insufficient.  21  CFR  314.126(b)(2). 
Poorly  conducted  studies  are 
insufficient.  21  CFR  part  58 — Good 
Laboratory  Practices.  Poorly 
documented  studies  are  insufficient.  21 
CFR  312.58  and  314.200(e)(4).  Studies  by 
investigators  who  are  not  qualified,  both 
to  conduct  and  to  evaluate  them  are 
insufficient.  21  U.S.C.  355(d).  Moreover, 
since  scientific  reliability  requires  a 
double  examination  with  similar  results, 
one  valid  study  is  insufficient.  There 
must  be  two  or  more  valid  studies  which 
corroborate  each  other.  See  1 J. 

O’Reilley  "Food  and  Drug 
Administration”  13-55  n.l2  (1985). 

Lay  testimonials,  impressions  of 
physicians,  isolated  case  studies, 
random  clinical  experience,  reports  so 
lacking  in  details  they  cannot  be 
scientifically  evaluated,  and  all  other 
forms  of  anecdotal  proof  are  entirely 
irrelevant.  21  CFR  314.126(e); 

Weingerger  v.  Hynson,  Etc.,  412  U.S. 

609,  630  (1973), 

Element  three  of  our  eight-point  test, 
namely,  “establishment  of  its 
effectiveness  in  humans  through 
scientifically  designed  clinical  trials," 
should  be  restated  as: 

There  must  be  adequate,  well-controlled, 
well-designed,  well-conducted  and  well- 
documented  studies,  including  clinical 
investigations,  by  experts  qualified  by 
scientific  training  and  experience  to  evaluate 
the  safety  and  effectiveness  of  drugs,  on  the 
basis  of  which  it  could  fairly  and  responsibly 
be  concluded  by  such  experts  that  the 
substance  will  have  the  intended  effect  in 
treating  a  specific,  recognized  disorder. 

D.  Acceptance  by  Qualified  Experts  Is 
Required 

The  opinions  of  lay  persons  are  totally 
irrelevant  to  whether  a  drug  is  GRASE 
or  meets  NDA  requirements.  The 
observations  and  opinions  of  medical 
practioners  who  are  not  experts  in 
evaluating  drugs  also  are  irrelevant  to 
whether  a  drug  is  GRASE  or  meets  NDA 
requirements.  Weinberger  v.  Hynson, 
Etc.,  412  U.S.  609.  619  (1973).  By  explicit 


requirements  in  the  FDCA  since  1938, 
the  only  body  of  opinion  that  counts  is 
that  of  experts  qualified  by  scientific 
training  and  experience  to  evaluate  the 
safety  and  el^ectiveness  of  drugs.  21 
U.S.C.  321  (p)  and  (w). 

From  this,  one  would  conclude  that 
expert  acceptance  of  a  drug  as  safe  and 
effective  for  its  intended  use  is  essential 
to  a  drug  having  a  currently  accepted 
medical  use  under  the  CSA.  How 
widespread  must  this  expert  acceptance 
be? 

To  be  GRASE,  a  drug  must  be 
"generally  recognized"  among  experts 
as  safe  and  effective  for  its  intended 
use.  The  drug  must  be  known  or  familiar 
to  the  national  community  of  relevant 
experts.  United  States  v.  Articles  of 
Drug  *  *  *FurestroI  Vaginal 
Suppasitories,  294  F,  Supp.  1307, 1309 
(N.D.  Ga.  1968)  affd,  415  F.2d  390  (5th 
Cir.  1969).  To  determine  if  a  drug  is 
known  to  the  community  of  experts, 
courts  have  looked  to  whether  there  is 
widely  available  scientific  literature 
about  the  drug,  Premo  Pharmaceutical 
Laboratories,  Inc.  v.  United  States,  629 
F.2d  795,  803  (2d  Cir.  1980),  whether  it  is 
widely  taught  in  medical  schools, 
Lemmon  Pharmaceuticals  Ca.  v. 
Richardson,  319  F.  Sup.  375,  378  (E.D.  Pa. 
1970),  and  whether  it  is  widely 
discussed  by  experts.  United  States  v. 
Bentex  Ulcerine,  469  F.  2d  875,  880  (5th 
Cir.  1972). 

The  recognition  of  a  drug  as  GRASE 
need  not  be  universal.  General 
recognition  is  sufficient.  United  States  v. 
41  Cartons*  *  *Fem»-Z,oc,  420  F.2d  1126, 
1132  (5th  Cir.  1970).  The  Supreme  Court 
has  interpreted  this  to  mean  a  consensus 
of  experts  is  familiar  with  and  accepts  a 
drug  as  safe  and  effective.  Weinberger 
V.  Hynson,  Etc.,  412  U.S.  609,  629  (1973). 
However,  if  there  is  a  serious  dispute 
among  the  experts,  a  drug  cannot  be 
considered  GRASE.  United  States  v.  An 
Article  of  Food***Coco  Rico,  752  F.2d 
11, 15  (1st  Cir.  1985);  Merrit  Corp.  v. 
Folsom,  165  F.  Supp.  418,  421  (D.D.C. 
1958). 

During  the  NDA  process,  the  FDA 
may  reach  out  to  the  expert  community 
for  its  views.  21  CFR  314.103(c)(3).  The 
FDA  need  not  determine  that  a  drug  is 
generally  known  and  accepted  by  the 
expert  community.  Nor  must  the  FDA 
develop  a  consensus  of  opinion  among 
outside  experts.  The  FDA  has  both  the 
experts  and  the  statutory  mandate  to 
resolve  conflicts  over  the  safety  and 
efficacy  of  new  drugs.  Weinberger  v. 
Bentex  Pharmaceuticals,  Inc.,  412  U.S.C 
638,  653  (1973). 

In  drafting  the  Controlled  Substances 
Act,  Congress  appears  to  have 
accommodated,  rather  than  chosen  from 
these  different  FDCA  standards.  Clearly, 


the  Controlled  Substances  Act  does  not 
authorize  the  Attorney  General,  nor  by 
delegation  the  DEA  Administrator,  to 
make  the  ultimate  medical  and  policy 
decision  as  to  whether  a  drug  should  be 
used  as  medicine.  Instead,  he  is  limited 
to  determing  whether  others  accept  a 
drug  for  medical  use.  Any  other 
construction  would  have  the  efect  of 
reading  the  word  “accepted"  out  of  the 
statutory  standard.  Since  Congress 
recognized  NDA-approved  drugs  as 
having  currently  accepted  medical  uses, 
without  any  need  for  a  national 
consensus  of  experts,  FDA  acceptance 
of  a  drug  through  the  NDA  process 
would  seem  to  satisfy  the  Controlled 
Substances  Act.  And,  since  Congress 
recognized  GRASE  drugs  as  having 
currently  accepted  medical  uses, 
without  the  need  for  NDA  approval, 
acceptance  of  a  drug  by  a  national 
consensus  of  experts  also  would  seem  to 
satisfy  the  Act. 

When  a  drug  lacks  NDA  approval  and 
is  not  accepted  by  a  consensus  of 
experts  outside  FDA,  it  cannot  be  found 
by  the  Attorney  General  or  his  delegate 
to  have  a  currently  accepted  medical 
use.  To  do  so  would  require  the 
Attorney  Genral  to  resolve  complex 
scientific  and  medical  disputes  among 
experts,  to  decide  the  ultimate  medical 
policy  question,  rather  than  merely 
determine  whether  the  drug  is  accepted 
by  others. 

Because  the  recognition  of  a  drug  by 
non-experts  is  irrelevant  to  GRASE 
status,  to  NDA  approval,  and  to 
currently  accepted  medical  use  under 
the  Controlled  Substances  Act.  points 
seven  and  eight  of  our  eight-point  test 
should  be  combined  and  restated  as 
follows: 

The  drug  has  a  New  Drug  Application 
(NDA)  approved  by  the  Food  and  Drug 
Administration  pursuant  to  the  Food,  Drug 
and  Cosmetic  Act,  21  U.S.C.  355.  Or,  a 
consensus  of  the  national  community  of 
experts,  qualified  by  scientific  training  and 
experience  to  evaluate  the  safety  and 
effectiveness  of  drugs,  accepts  the  safety  and 
effectiveness  of  the  substance  for  use  in 
treating  a  specific,  recognized  disorder.  A 
material  conflict  of  opinion  among  experts 
precludes  a  finding  of  consensus. 

This  restatement  also  incorporates  the 
component  of  part  one  of  our  eight-point 
test  concerning  “accepted  knowledge  of 
its  chemistry.” 

E.  The  Scientific  Evidence  Must  Be 
Widely  A  va liable 

Nothing  in  the  FDCA,  nor  in  FDA's 
regulations,  requires  that  scientific 
evidence  supporting  an  NDA  be 
published.  This  stems  from  the  fact  that 
a  consensus  of  experts  outside  FDA  is 
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not  required  for  NDA  approval.  In 
contrast,  most  courts  have  held  that  a 
drug  cannot  be  considered  GRASE 
unless  the  supporting  scientific  evidence 
appears  in  the  published  scientific  and 
medical  literature.  Without  published 
studies,  it  would  be  difficult  for  the 
community  of  experts  outside  FDA  to 
develop  an  informed  acceptance  of  a 
drug  for  medical  use.  Cooper  Lobs  Inc.  v. 
FDA.  501  F.2d  772,  786  (D.C.  Cir.  1974). 

Point  four  of  the  eight-point  test 
focuses,  in  part,  on  the  "general 
availability  of  information  regarding  the 
substance  and  its  use."  This  should  be 
clarified  to  read; 

In  the  absence  of  NDA  approval, 
information  concerning  the  chemistry, 
pharmacology,  toxicology  and  effectiveness 
of  the  substance  must  be  reported,  published, 
or  otherwise  widely  available,  in  sufficient 
detail  to  permit  experts,  qualified  by 
scientific  training  and  experience  to  evaluate 
the  safety  and  effectiveness  of  drugs,  to  fairly 
and  responsibly  conclude  the  substance  is 
safe  and  effective  for  use  in  treating  a 
specific,  recognized  disorder. 

F.  General  A  vailability  of  a  Drug  Is 
Irrelevant 

The  second  component  of  point  four  of 
the  eight-point  test  involves  the 
"general  availability  of  the  substance" 
for  use  in  treatment.  The  second 
component  of  point  eight  focuses  on 
"use  of  the  substance  by  a  substantial 
segment  of  the  medical  practitioners  in 
the  United  States.”  These  elements 
justifiably  concerned  the  Court  of 
Appeals,  leading  to  the  remand  in  this 
case. 

Under  the  FDCA,  a  human  GRASE 
drug  must  have  a  material  history  of 
past  use  in  treatment  in  the  United 
States.  21  U.S.C.  321(p)(2)  (w'hich  has 
*  ‘  otherwise  than  in  such 
investigations,  been  used  to  a  material 
extent  or  a  material  time);  Weinberger 
V.  Ilynson.  Etc.,  412  U.S.  609,  631  (1973). 
Rigorous  scientific  proofs  and  current 
unanimous  acceptance  by  the  medical 
and  scientific  community  are  not  enough 
for  a  human  drug  to  be  GRASE.  Tri-Bio 
Labs.  Inc.  v.  United  States.  836  F.2d  135, 
142  n.8  {3d  Cir.  1987).  The  general 
availability  of  a  drug  for  use  in 
treatment  is  a  factor  courts  have 
considered  to  determine  if  a  human  drug 
is  GRASE. 

In  contrast,  a  drug  can  achieve  current 
acceptance  for  human  medical  use 
through  the  NDA  process  without  a  past 
history  of  use  in  treatment.  Also,  animal 
drugs  can  become  accepted  as  GRASE 
without  any  past  history  of  medical  use. 
Given  this  conflict  in  FDCA  standards, 
which  did  Congress  choose  when 
drafting  the  CSA? 


As  the  Court  of  Appeals  points  out. 
requiring  a  material  history  of  past  use 
in  treatment  before  recognizing  a  drug 
as  having  a  currently  accepted  medical 
use,  would  permanently  freeze  all 
Schedule  I  drugs  into  Schedule  I.  930 
F.2d  at  940.  Clearly,  Congress  did  not 
intend  this  result.  Moreover,  the  use  of 
the  word  "currently"  before  the  term 
"accepted  medical  use"  would  indicate 
Congress  rejected  the  human  GRASE 
requirement  of  past  material  use  in 
treatment.  1  conclude  that  the  general 
availability  of  a  drug  is  irrelevant  to 
whether  it  has  a  currently  accepted 
medical  use  in  treatment  within  the 
meaning  of  the  Controlled  Substances 
Act. 

C.  Recognition  in  Generally  Accepted 
Texts  Is  Irrelevant 

Point  five  of  the  eight-point  test  deals 
with  "recognition  of  its  clinical  use  in 
generally  accepted  pharmacopeia, 
medical  references,  journals  or 
textbooks."  The  listing  of  a  drug  in  an 
official  compendium  is  sufficient  to 
show  its  chemistry  is  scientifically 
established.  This  appears  in  my 
clarification  to  point  one.  The 
requirement  that  information  concerning 
the  chemistry,  pharmacology,  toxicology 
and  effectiveness  of  the  substance  be 
reported,  published  or  otherwise  widely 
available,  is  explained  adequately  in 
revised  point  four.  To  the  extent  the 
scheduling  of  a  drug  directly  influences 
its  recognition  in  publications,  this 
element  is  subject  to  the  same  criticism 
identified  by  the  Court  of  Appeals 
concerning  point  four.  Therefore,  this 
should  not  be  treated  as  a  distinct 
requirement. 

H.  Specific.  Recognized  Disorders  Are 
the  Referent 

It  is  impossible  to  judge  the  safety  and 
effectiveness  of  a  drug  except  in  relation 
to  a  specific  intended  use.  A  drug  cannot 
obtain  NDA  approval  or  GRASE  status 
except  in  relation  to  the  treatment  of  a 
specific,  recognized  disorder.  This  is  an 
essential  aspect  of  whether  a  drug  has 
currently  accepted  medical  use.  Rather 
than  standing  alone,  this  requirement 
will  be  more  clearly  understood  by 
incorporating  it  into  the  other  critical 
elements. 

To  summarize,  the  five  necessary 
elements  of  a  drug  with  currently 
accepted  medical  use  in  treatment  in  the 
United  States  are; 

(i)  The  Drug's  Chemistry  Must  Be  Known  and 
Reproducible 

The  substance's  chemistry  must  be 
scientifically  established  to  permit  it  to  be 
reproduced  into  dosages  which  can  be 
standardized.  The  listing  of  the  substance  in 
a  current  edition  of  one  of  the  official 


compendia,  as  defined  by  section  201  (j)  of  the 
Food,  Drug  and  Cosmetic  Act,  21  U.S.C. 

321(j).  is  sufficient  generally  to  meet  this 
requirement. 

(ii)  There  Must  Be  Adequate  Safety  Studies 

There  must  be  adequate  pharmacological 

and  toxicological  studies  done  by  all  methods 
reasonably  applicable  on  the  basis  of  which 
it  could  fairly  and  responsibly  be  concluded, 
by  experts  qualified  by  scientific  training  and 
experience  to  evaluate  the  safety  and 
effectiveness  of  drugs,  that  the  substance  is 
safe  for  treating  a  specific,  recognized 
disorder. 

(iii)  There  Must  Be  Adequate  and  Well- 
Controlled  Studies  Proving  Efficacy 

There  must  be  adequate,  well-controlled, 
well-designed,  well-conducted  and  well- 
documented  studies,  including  clinical 
investigations,  by  experts  qualified  by 
scientific  training  and  experience  to  evaluate 
the  safety  and  effectiveness  of  drugs  on  the 
basis  of  which  it  could  fairly  and  responsibly 
be  concluded  by  such  experts,  that  the 
substance  will  have  its  intended  effect  in 
treating  a  specific,  recognized  disorder. 

(iv)  The  Drug  Must  Be  Accepted  by  Qualified 
Experts 

The  drug  must  have  a  New  Drug 
Application  (NDA)  approved  by  the  Food  and 
Drug  Administration,  pursuant  to  the  Food. 
Drug  and  Cosmetic  Act.  21  U.S.C.  355.  Or,  a 
consensus  of  the  national  community  of 
experts,  qualified  by  scientific  training  and 
experience  to  evaluate  the  safety  and 
effectivenss  of  drugs,  must  accept  the  safety 
and  effectiveness  of  the  substance  of  use  in 
treating  a  specific,  recognized  disorder.  A 
material  conflict  of  opinion  among  experts 
precludes  a  finding  of  consensus. 

(v)  The  Scientific  Evidence  Must  Be  Widely 
Available 

In  the  absence  of  NDA  approval, 
information  concerning  the  chemistry, 
pharmacology,  toxicology  and  effectiveness 
of  the  substance  must  be  reported,  published, 
or  otherwise  widely  available  in  sufficient 
detail  to  permit  experts,  qualified  by 
scientific  training  and  experience  to  evaluate 
the  safety  and  effectiveness  of  drugs,  to  fairly 
and  responsibly  conclude  the  substance  is 
safe  and  effective  for  use  in  treating  a 
specific,  recognized  disorder. 

Together  these  five  elements 
constitute  prima  facie  evidence  that  a 
drug  has  currently  accepted  medical  use 
in  treatment  in  the  United  States.  In  the 
interest  of  total  clarity,  let  me  emphasize 
those  proofs  that  are  irrelevant  to  the 
determination  of  currently  accepted 
medical  use,  and  that  will  not  be 
considered  by  the  Administrator; 

(i)  Isolated  case  reports; 

(ii)  Clinical  impressions  of  practitioners; 

(iii)  Opinions  of  persons  not  qualified  by 
scientific  training  and  experience  to  evaluate 
the  safety  and  effectiveness  of  the  substance 
at  issue; 

(iv)  Studies  or  reports  so  lacking  in  detail 
as  to  preclude  responsible  scientific 
evaluation; 
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(v)  Studies  or  reports  involving  drug 
substances  other  than  the  precise  substance 
at  issue: 

(vi)  Studies  or  reports  involving  the 
substance  at  issue  combined  with  other  drug 
substances; 

(vii)  Studies  conducted  by  persons  not 
qualified  by  scientific  training  and  experience 
to  evaluate  the  safety  and  effectivness  of  the 
substance  at  issue: 

(viii)  Opinions  of  experts  based  entirely  on 
unrevealed  or  unspecified  information; 

(ix)  Opinions  of  experts  based  entirely  on 
theoretical  evaluations  of  safety  or 
effectiveness. 

Bad  Medicine  By  Any  Standard 

My  predecessor  as  DEA  Adminstrator 
developed  and  relied  upon  an  eight- 
point  test  to  determine  whether 
marijuana  has  accepted  medical  uses.  54 
FR  53783  (December  29. 1989); 

1.  Scientifically  determined  and  accepted 
knowledge  of  its  chemistry; 

2.  the  toxicology  and  pharmacology  of  the 
substance  in  animals; 

3.  Establishment  of  its  effectiveness  in 
humans  through  scientifically  designed 
clinical  trials; 

4.  General  availability  of  the  substance  and 
information  regarding  the  substance  and  its 
use; 

5.  Recognition  of  its  clincial  use  in 
generally  accepted  pharmacopeia,  medical 
references,  journals  or  textbooks; 

6.  Specific  indications  for  the  treatment  of 
recognized  disorders; 

7.  Recognition  of  the  use  of  the  substance 
by  organizations  or  associations  of 
physicians;  and 

8.  Recognition  and  use  of  the  substance  by 
a  substantial  segment  of  the  medical 
practitioners  in  the  United  States. 

The  Court  of  Appeals  remanded  the 
decision  of  my  predecessor  for 
clarification  of  what  rote  factors  (4),  (5) 
and  (8)  of  the  initial  eight-point  test 
played  in  his  reasoning.  For  ease  of 
discussion,  these  factors  can  be  divided 
as  follows: 

(4)(a)  General  availability  of  the 
substance  *  *  *: 

(4) (b)  General  availability  of  *  *  ' 
information  regarding  the  substance  and  its 
use; 

(5)  Recognition  of  its  clinical  use  in 
generally  accepted  pharmacopeia,  medical 
references,  journals  or  textbooks; 

(8)(a)  Recognition  *  *  *  of  the  substance 
by  a  substantial  segment  of  the  medical 
practitioners  in  the  United  States:  and 

(8)(b)  jUjuse  of  the  substance  by  a 
substantial  segment  of  the  medical 
practitioners  in  the  United  States. 

I  have  found  no  evidence  indicating 
initial  factors  (4)(a)  or  (8){b)  played  any 
role  in  my  predecessor’s  decision.  In 
light  of  my  understanding  of  the  legal 
standard  involved,  these  factors  are 
irrelevant  to  whether  marijuana  has  a 
currently  accepted  medical  use. 

My  predecessor  emphasized  the  lack 
of  scientific  evidence  of  marijuana's 


effectiveness,  and  the  limited  data 
available  on  its  risks,  as  reflected  in  the 
published  scientific  studies.  He  also 
emphasized  the  importance  of  this  data 
to  the  conclusions  reached  by  experts 
concerning  the  drug.  54  FR  53783. 1  take 
this  to  mean  that,  under  initial  factor 
(4){b).  he  believed  the  information 
available  to  experts  is  insufficient  for 
them  responsibly  and  fairly  to  conclude 
the  marijuana  is  safe  and  effective  for 
use  as  medicine. 

Marijuana  is  not  recognized  as 
medicine  in  generally  accepted 
pharmacopeia,  medical  references  and 
textbooks,  as  noted  by  my  predecessor. 
54  FR  53784. 1  take  this  to  mean,  under 
initial  factor  (5),  that  he  determined  that 
marijuana's  chemistry'  is  neither  known, 
nor  reproducible,  as  evidenced  by  its 
absence  from  the  official  pharmacopeia. 
Finally,  my  predecessor  concluded, 
under  initial  factor  (8)(a),  that  the  vast 
majority  of  physicians  does  not  accept 
marijuana  as  having  medical  use.  54  FR 
53784.  Along  the  way,  he  found  that 
highly  respected  oncologists  and 
antiemetic  researchers  reject  marijuana 
for  use  in  controlling  nausea  and 
vomiting,  54  FR  53777,  that  experts 
experienced  in  researching  glaucoma 
medications  reject  marijuana  for  use  in 
treating  glaucoma,  54  FR  53779,  and  that 
noted  neurologists  who  specialize  in 
treating  and  conducting  research  in 
spasticity  reject  marijuana  for  use  by 
MS  patients,  54  FR  53780. 1  take  this  to 
mean  my  predecessor  found  no  national 
consensus  of  qualified  experts  accepts 
marijuana's  value  as  medicine. 

Certainly  I  cannot  know  my 
predecessor's  unstated  reasoning. 
However,  I  have  reviewed  the  entire 
record  de  novo,  and  I  am  convinced  that 
his  application  of  the  initial  eight-point 
test  to  this  record  correctly  resulted  in 
the  conclusion  that  marijuana  has  no 
currently  accepted  medical  use  in 
treatment  in  the  United  States. 

Therefore.  I  adopt  in  their  entirety  the 
findings  of  facts  and  conclusions  of  law 
reached  by  the  former  Administrator  in 
his  final  order  of  December  21, 1989,  54 
FR  53767. 

Pursuant  to  the  remand  of  the  Court  of 
Appeals.  I  have  condensed  and  clarified 
the  initial  standard  into  a  five-point  test. 
My  application  of  the  refined,  five-point 
test  to  this  record  is  set  out  briefly 
below. 

First,  marijuana's  chemistry  is  neither 
fully  known,  nor  reproducible.  Thus  far, 
over  400  different  chemicals  have  been 
identified  in  the  plant.  The  proportions 
and  concentrations  differ  from  plant  to 
plant,  depending  on  growing  conditions, 
age  of  the  plant,  harvesting  and  storage 
factors.  THC  levels  can  vary  from  less 
than  0.2%  to  over  10%.  It  is  not  known 


how  smoking  or  burning  the  plant 
material  affects  the  composition  of  all 
these  chemicals.  It  is  not  possible  to 
reproduce  the  drug  in  dosages  which 
can  be  considered  standardized  by  any 
currently  accepted  scientific  criteria. 
Marijuana  is  not  recognized  in  any 
current  edition  of  the  official  compendia. 
21  U.S.C.  321(j). 

Second,  adequate  safety  studies  have 
not  been  done.  All  reasonably 
applicable  pharmacological  and 
toxicological  studies  have  not  been 
carried  out.  Most  of  the  chronic  animal 
studies  have  been  conducted  with  oral 
or  intravenous  THC.  not  with  marijuana. 
Pharmacological  data  on  marijuana's 
bioavailability,  metabolic  pathways  and 
pharmacokinetics  in  inadequate.  Studies 
in  humans  are  too  small  and  too  few. 
Sophisticated  epidemiological  studies  of 
marijuana  use  in  large  populations  are 
required,  similar  to  those  done  for 
tobacco  use.  Far  too  many  questions 
remain  unknown  for  experts  fairly  and 
responsibly  to  conclude  marijuana  is 
safe  for  any  use. 

Third,  there  are  no  adequate,  well- 
controlled  scientific  studies  proving 
marijuana  is  effective  for  anything. 

Fourth,  marijuana  is  not  accepted  for 
medical  use  in  treatment  by  even  a 
respectable  minority,  much  less  a 
consenus,  of  experts  trained  to  evaluate 
drugs.  The  FDA's  expert  drug  evaluators 
have  rejected  marijuana  for  medical  use. 
No  NDA  has  been  approved  by  FDA  for 
marijuana.  The  testimony  of  nationally 
recognized  experts  overwhelmingly 
rejects  marijuana  as  medicine, 
compared  to  the  scientifically  empty 
testimony  of  the  psychiatrists,  a 
wellness  counselor  and  general 
practitioners  presented  by  NORML. 

Fifth,  given  my  conclusions  on  points 
one.  two  and  three,  it  follows  that  the 
published  scientific  evidence  is  not 
adequate  to  permit  experts  to  fairly  and 
responsibly  conclude  that  marijuana  is 
safe  and  effective  for  use  in  humans. 

A  failure  to  meet  just  one  of  the  five 
points  precludes  a  drug  from  having  a 
currently  accepted  medical  use. 
Marijuana  fails  all  five  points  of  the  test. 

NORML  has  argued,  unsuccessfully, 
that  the  legal  standard  for  currently 
accepted  medical  use  should  be  whether 
a  respectable  minority  of  physicians 
accepts  the  drug.  The  key  to  this 
medical  malpractice  defense  is  that  the 
minority  opinion  must  be  recognized  as 
respectable,  as  competent,  by  members 
of  the  profession. 

In  the  absence  of  reliable  evidence 
adequately  establishing  marijuana's 
chemistry,  pharmacology,  toxicology 
and  effectiveness,  no  responsible 
physician  could  conclude  that  marijuana 
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is  safe  and  elective  for  medical  use.  To 
quote  Doctor  Kenneth  P.  Johnson. 
Chairman  of  the  Department  of 
Neurology  at  the  University  of 
Maryland,  and  the  author  of  over  100 
scientific  and  medical  articles  on  MS: 

“To  conclude  that  marijuana  is 
therapeutically  effective  without 
conducting  rigorous  testing  would  be 
professionally  irresponsible." 

By  any  modem  scientific  standard, 
marijuana  is  no  medicine. 

Under  the  authority  vested  in  the 
Attorney  General  by  section  201(a)  of 
the  Controlled  Substances  Act,  21  U.S.C. 
611(a),  and  delegated  to  the 
Administrator  of  the  Drug  Enforcement 
Administration  by  regulations  of  the 
Department  of  Justice,  28  CFll  0.100(b), 
the  Administrator  hereby  orders  that 
marijuana  remain  in  Schedule  I  as  listed 
in  21  CFR  1308.11(d)(14). 

Dated:  March  18, 1992. 

Robert  C.  Bonner, 

Administrator. 

(FR  Doc.  92-6714  Filed  3-25-92:  8:45  am) 
BtLLINQ  CODE 

NUCLEAR  REGULATORY 
COMMISSION 

ENVIRONMENTAL  PROTECTION 
AGENCY 

Proposed  Guidance  Document  on  the 
Testing  of  Mixed  Radioactive  and 
Hazardous  Waste 

AGENCIES:  Nuclear  Regulatory 
Commission.  Environmental  Protection 
Agency. 

action:  Notice  of  availability  and 
request  for  public  comment 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  and  the 
Environmental  Protection  Agency  (EPA) 
are  jointly  issuing  a  proposed  guidance 
document  on  the  testing  of  mixed 
radioactive  and  hazardous  waste  (mixed 
waste).  This  guidance  document  was 
developed  to  assist  mixed  waste 
generators  in  identifying  and  performing 
the  testing  required  under  the  Federal 
regulations  that  implement  the  Resource 
Conservation  and  Recovery  Act  Subtitle 
C  hazardous  waste  program  and  to 
ensure  that  employee  radiation 
exposures  are  maintained  As  Low  As 
Reasonably  Achievable  (ALARA).  The 
agencies  are  soliciting  comments  from 
interested  members  of  the  regulated 
community,  the  States,  and  the  public. 

Interested  individuals  may  provide 
the  agencies  with  their  comments  on  the 
proposed  guidance  document  by 
forwarding  their  written  comments  to 
the  NRC  at  the  address  listed  in  the 
“ADDRESSES"  section.  Interested  parties 


may  also  participate  in  a  public  meeting 
being  held  to  solicit  oral  comments  on 
the  proposed  guidance  document. 
Interested  individuals  will  be  given  an 
opportunity  to  speak  for  fifteen  minutes 
at  this  meeting.  This  time  allowance 
may  be  extended,  on  request  for  good 
cause,  if  the  schedule  of  speakers 
permits  this  extension. 

DATES:  The  agencies  will  accept  written 
comments  until  May  26, 1992. 

Individuals  submitting  comments  after 
this  date  cannot  be  assured  that  the 
agencies  will  be  able  to  afford  their 
comments  full  consideration  in  any 
revisions  that  may  be  made  to  the 
proposed  guidance  document. 

The  public  meeting  to  solicit  oral 
comments  on  the  proposed  guidance 
document  will  be  held  on  April  14. 1992. 
from  8:30  a.m.  until  4:30  p.m.  at  the 
Mayflower/Stouffer  Hotel.  New  York 
Room  1127  Connecticut  Avenue  NW., 
Washington,  DC  20036.  telephone  (202) 
347-3000. 

ADDRESSES:  Copies  of  the  proposed 
guidance  document  may  be  obtained  by 
contacting  Dominick  A.  Orlando,  NRC 
Mixed  Waste  Project  Manager,  Division 
of  Low-Level  Waste  Management  and 
Decommissioning,  O^ice  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
504-2566. 

Written  comments  on  the  proposed 
guidance  document  should  be  directed 
to  David  L  Meyer,  Chief,  Regulatory 
Publications  Branch,  Division  of 
Freedom  of  Information  and 
Publications  Service,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555  or 
hand  delivered  to  the  Commission's 
offices  at  7920  Norfolk  Avenue, 
Bethesda.  MD  between  the  hours  of  7:45 
a.m.  and  4:14  p.m.  on  Federal  workdays. 

Requests  to  speak  at  the  public 
meeting  should  be  submitted,  in  writing, 
to  EPA.  The  written  request  should  be 
addressed  to  Reid  Rosnick,  Mixed 
Waste  Coordinator.  Permits  and  State 
Programs  Branch.  Office  of  Solid  Waste 
(OS-342),  U.S.  Environmental  Protection 
Agency.  401  M  Street  SW.,  Washington. 
DC  20460.  Interested  speakers  should 
include  in  the  written  request  a 
statement  identifying  the  topics  to  be 
addressed  in  their  presentations,  the 
names  and  affiliations  of  the 
individual(s)  that  will  speak,  and  the 
amount  of  time  the  speaker(s)  will 
require.  A  transcript  of  the  oral 
proceedings  will  be  included  in  the 
record  for  this  action. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dominick  A.  Orlando,  Mixed  Waste 
Project  Manager,  Division  of  Low-Level 


Waste  Management  and 
Decommissioning,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (303) 
504-2566  on  Reid  Rosnick,  Mixed  Waste 
Coordinator,  Permits  and  State 
Programs  Division.  Office  of  Solid 
Waste,  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington. 
DC  20460,  telephone  (202)  260-4755. 

Dated  at  Rockville.  MD  this  19th  day  of 
March.  1992. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 

Robert  M.  Bernero, 

Director,  Office  of  Nuclear  Material  Safely 
and  Safeguards. 

For  the  U.S.  Environmental  Protection 
Agency. 

Sylvia  K.  Lowrance, 

Director,  Office  of  Solid  Waste. 

(FR  Doc.  92-7031  Filed  3-25-92;  8:45  am) 
BiLUNO  CODE  7S90-01-N 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Circular  No.  A-76:  Performance  of 
Commercial  Activities;  Amendment 

agency:  Office  of  Management  and 
Budget. 

action:  Issuance  of  Transmittal 
Memorandum  No.  11,  amending  0MB 
Circular  No.  A-76,  “Performance  of 
Commercial  Activities." 

SUMMARY:  This  notice  contains 
Transmittal  No.  11,  dated  February 

,  1992,  to  OMB  Circular  No.  A-76. 
“Performance  of  Commercial 
Activities." 

This  Transmittal  Memorandum 
updates  the  Federal  pay  raise 
assumptions  and  inflation  factors  used 
for  computing  the  Government's  in- 
house  personnel  and  non-pay  cost 
increases  for  Fiscal  Years  1992  through 
1997.  The  Federal  pay  raise  assumptions 
and  the  non-pay  category  rates  are 
contained  in  the  President's  Budget  for 
Fiscal  Year  1993.  The  factors  contained 
in  OMB  Circular  No.  A-76.  Transmittal 
Memorandum  No.  10,  dated  February  28. 
1961,  are  outdated. 

The  revision  does  not  require  any 
agency  to  (1)  create  or  maintain  a 
duplicate  control / monitoring/ reporting 
system  or  (2)  adopt  any  additional 
controls,  not  presently  in  compliance 
with  Federal  Acquisition  Regulations 
(FAR). 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  Childs.  Federal  Services 
Branch.  General  Management  Division. 
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Office  of  Management  and  Budget.  (202) 
395-5090. 

Attached  to  this  notice  is  the  material 
for  inclusion  in  the  Federal  Register 
Transmittal  Memorandum  No.  11.  The 
notice  is  signed  by  the  office  head. 

Sincerely. 

Frank  Hodsoll, 

Deputy  Director  for  Management 

Attachment 

Executive  Office  of  the  President, 

Office  af  Management  and  Budget, 
Washington,  DC  20503 
March  19. 1992. 

Deputy  Director  for  Management 

Circular  No.  A-76  Revised 
Transmittal  Memorandum  No.  11 

To  the  Heads  of  Executive  Departments  and 
Agencies 

Subject:  Performance  of  Commercial 
Activities. 

This  Transmittal  Memorandum  updates  the 
Federal  pay  raise  assumptions  and  inflation 
factors  used  for  computing  the  Government's 
in-house  personnel  and  non-pay  cost 
increases,  as  provided  in  the  President’s 
Budget  for  Fiscal  Year  1993. 

The  following  factors  should  be  applied  per 
paragraph  C  pages  IV-e  and  IV-7  of  the  OMB 
Circular  A-76  Supplemental  Cost  Comparison 
Handbook. 


FedeiBl  pay  raise  assumptions, 
effective  date 

Inflation 
factors, 
mititary  and 
civilian 

January  1992 . . 

4.2 

April  1M3 . 

3.7 

January  1994 . 

4.7 

January  1995 . . . 

4.7 

January  1996 . . . 

4.5 

January  1997 . . . . . 

3.5 

Non-Pay  Categories  (Supplies  and 
Equipment  etc.) 

FY 1992  3.1 
FY 1993  3.3 
FY  1994  3.3 
FY1995  3.3 
FY  1996  3.2 
FY  1997  3.2 

The  above  personnel  pay  raise  factors  shall 
be  applied  after  consideration  is  given  to  the 
Interim  Geographic  Adjustments  provided  by 
section  302  of  the  Federal  Employees  Pay 
Comparability  Act  of  1990  (Pub.  L.  101-509). 

These  revisions  are  effective  as  follows:  All 
changes  in  the  Transmittal  Memorandum  are 
effective  upon  the  date  this  memorandum  is 
signed  and  shall  apply  to  all  cost 
comparisons  in  process  where  the 
Government’s  in-house  cost  estimate  has  not 
been  revealed  before  this  date. 

Sincerely, 

Frank  Hodsoll, 

Deputy  Director  for  Management 
IFR  Doc.  92-6992  Filed  3-25-92;  8:45  am) 

BILUNG  CODE  3110-0V-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Salary  Council;  Meeting 

agency:  United  States  Oflice  of 
Personnel  Management. 
action:  Notice  of  meeting. 

summary:  The  Federal  Salary  Council 
agenda  for  these  meetings  continues  to 
be  the  discussion  of  issues  relating  to 
the  new  locality-based  comparability 
payments  authorized  by  the  Federal 
Employees  Pay  Comparability  Act  of 
1990  (FEPCA).  The  meetings  will  be 
open. 

DATES:  April  20. 1992,  May  5. 1992,  and 
May  13, 1992,  beginning  at  10  a.m. 
ADDRESSES:  Room  7B09  for  the  April 
20th  and  May  13th  meetings,  and  room 
1350  for  the  May  5th  meeting.  Office  of 
Personnel  Management.  1900  E  Street 
NW..  Washington,  DC  20415-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Ruth  O’Donnell,  Chief  of  Salary 
Systems  Division,  room  6H31,  Office  of 
Personnel  Management,  1900  E  Street 
NW..  Washington.  DC  20415-0001. 
Telephone  number:  (202)  606-2838. 

For  the  President's  Pay  Agent: 

Constance  Berry  Newman, 

Director. 

[FR  Doc.  92-6946  Filed  3-25-92;  8:45  am) 
BILUNQ  CODE  632S-01-M 


POSTAL  SERVICE 

Temporary  Humanitarian  Airlift  Service 
to  Estonia,  Latvia,  Lithuania,  and  the 
Republics  of  the  Former  Soviet  Union 

agency:  Postal  Service. 

ACTION:  Extension  of  service  duration. 

SUMMARY:  Pursuant  to  its  authority 
under  39  U.S.C  407,  the  Postal  Service  is 
extending  the  duration  of  Humanitarian 
Airlift  service  through  June  30, 1992.  The 
temporary  service  was  scheduled  to 
terminate  on  March  31, 1992. 

DATES:  April  1, 1992,  through  June  30, 
1992. 

ADDRESSES:  Director,  Office  of 
Classification  and  Rates  Administration, 
Marketing  and  Customer  Service  Group, 
U.S.  Postal  Service,  Washington,  DC 
20260-5903.  Copies  of  all  written 
comments  will  be  available  for  public 
inspection  and  photocopying  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday, 
in  room  8430, 475  L’Enfant  Plaza,  West, 
SW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT. 
Walter  J.  Grandjean  (202)  268-5180. 
SUPPLEMENTARY  INFORMATION:  On 
October  31. 1991,  (56  FR  56107),  the 


Postal  Service  announced  that  it  was 
establishing  Humanitarian  Airlift 
service,  on  a  temporary  basis  through 
March  31, 1992,  to  provide  persons  in  the 
United  States  with  a  means  of  sending 
humanitarian  aid  to  individuals  and 
families  in  Estonia,  Latvia.  Lithuania, 
and  the  Republics  of  the  former  Soviet 
Union  (Armenia,  Azerbaijan,  Byelarus, 
Georgia.  Kazakhstan,  Kyrgyzstan, 
Moldova,  Russian  Federation  (Russia), 
Tajikistan,  Turkmenistan,  Ukraine,  and 
Uzbekistan).  The  service  is  faster  than 
regular  surface  mail,  at  a  cost  lower 
than  airmail  service.  Humanitarian 
Airlift  parcels  receive  surface 
transportation  to  the  dispatching  U.S. 
international  exchange  office,  and  are 
then  transported  by  air  to  the 
destination  country.  Airmail  parcels 
receive  priority  over  Humanitarian 
Airlift  parcels  in  dispatch.  Humanitarian 
Airlift  service  is  available  to  the  above- 
mentioned  countries  for  the  regular 
surface  parcel  post  rate  plus  $1  per 
pound. 

The  Postal  Service  established 
Humanitarian  Airlift  service  without 
advance  notice  in  order  to  expedite  its 
availability.  The  October  31  Federal 
Register  notice  announcing  the  service 
invited  public  comment  to  help  the 
Postal  Service  monitor  the  effectiveness 
of  the  service.  Although  no  written 
comments  were  received,  the  Postal 
Service's  internal  evaluation  of 
Humanitarian  Airlift  Service’s  internal 
evaluation  of  Humanitarian  Airlift 
service  indicates  that  mailers  have 
found  the  service  to  be  very  useful. 
Consequently,  the  Postal  Service  is 
extending  the  duration  of  Humanitarian 
Airlift  service  through  June  30, 1992.  The 
conditions  of  service  enumerated  in  the 
October  31  Federal  Register  notice  are 
not  changed. 

Although  39  U.S.C.  407  does  not 
require  advance  notice  and  opportunity 
for  submission  of  comments,  and  the 
Postal  Service  is  exempted  by  30  U.S.C. 
410(a)  from  the  advance  notice 
requirements  of  the  Administrative 
Procedure  Act  regarding  proposed 
rulemaking  (5  U.S.C.  553),  the  Postal 
Service  invites  interested  persons  to 
submit  written  comments  to  help  it 
monitor  the  effectiveness  of 
Humanitarian  Airlift  service. 

Authority:  39  U.S.C.  407, 410. 

Stanley  F.  Mires, 

Assistant  General  Counsel,  Legislative 
Division. 

[FR  Doc.  92-6950  Filed  3-25-92;  8:45  am) 
BILLING  CODE  7710-12-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-30496;  File  No.  SR-DTC- 
91-20] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Order 
Approving  a  Proposed  Rule  Change 
Implementing  the  Inter-Broker  Option 
in  the  institutionai  Delivery  and 
internationai  Institutional  Delivery 
Systems 

March  19. 1992. 

On  August  5, 1991,  The  Depository 
Trust  Company  ("DTC”)  filed  a 
proposed  rule  change  (File  No.  SR-DTC- 
91-20)  with  the  Securities  and  Exchange 
Commission  (“Commission”)  under 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act”).*  The 
proposed  rule  change  irhplements  the 
inter-broker  option  in  the  Institutional 
Delivery  ("ID")  and  International 
Institutional  Delivery  (“IID”)  systems. 
The  Commission  published  notice  of  this 
proposed  rule  change  in  the  Federal 
Register  on  September  18, 1991. ^  No 
public  comments  have  been  received. 

For  the  reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

I.  Description 

The  proposed  rule  change  will  enable 
ID  and  IID  broker-dealers  to  exchange 
trade  data  for  transactions  that  will 
settle  outside  the  automated  settlement 
systems  (“ex-clearing  transactions").^ 
Under  the  proposed  enhancement  to  the 
ID  and  IID  Systems,  each  participating 
broker-dealer  will  submit  trade  data  to 
DTC  and  will  receive  a  confirmation 
from  DTC  with  the  trade  data  submitted 
by  the  other  broker-dealer.  These 
confirmations  will  replace  trade 
comparisons  currently  exchanged 
between  broker-dealers  by  mail, 
messenger,  telecopier,  or  telex. 
Transactions  reflected  in  the  two 
confirmations  will  not  be  affirmed  or 
settled  in  the  ID  or  IID  systems. 
Moreover,  DTC  will  not  issue  advisories 
if  there  is  a  variance  in  the  trade  data. 
This  option  will  be  used  primarily  for 
trades  involving  certificates  of  deposit 
or  securities  such  as  mortgage-backed 
securities  [e.g.,  GINNIE  MAEs  and 
FREDDIE  MACs)  that  are  not  eligible  for 
settlement  through  the  Government 


•  15  U.S.C.  788(b)(1)  (1988). 

‘  Securities  Excliange  Act  Release  No.  29674 
(September  11. 1991).  56  FR  47258. 

“  For  a  description  of  DTC's  ID  system,  refer  to 
DTC  Participant  Operating  Procedures.  Section  M. 
For  a  description  of  DTC's  IID  system,  refer  to 
Securities  Exchange  Act  Release  No.  27545 
(December  18. 1989).  54  FR  53017. 


Securities  Clearing  Corporation.^ 
Although  the  enhancement  may  be  used 
to  remedy  failed  deliveries,  the  primary 
purpose  of  the  change  is  to  facilitate 
broker-to-broker  communications  with 
regard  to  the  exchange  of  trade  data  for 
ex-clearing  transactions.® 

II.  Discussion 

The  Commission  believes  the 
proposed  rule  change  is  consistent  with 
the  Act  and  especially  with  section  17A 
of  the  Act.®  Sections  17A(b)(3)  (A)  and 
(F)  of  the  Act  require  that  a  clearing 
agency  be  organized  and  that  its  rules 
be  designed  to  enable  it  to  facilitate  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  for 
which  it  is  responsible.'*  By  enabling 
DTC  participants  to  exchange  trade  data 
for  ex-clearing  transactions  through  the 
ID  and  IID  Systems  rather  than  through 
mail  or  facsimile  as  is  now  the  case,  the 
proposal  should  improve 
communications  between  brokers.  The 
Commission  believes  that  broker-to- 
broker  communication  through  the  ID 
and  IID  systems  will  be  quicker  and 
more  efficient  than  it  is  through  methods 
currently  employed.  The  change, 
therefore,  should  promote  the  prompt 
and  efficient  clearance  and  settlement  of 
securities  transactions. 

Furthermore,  section  17A(a)(l)(C)  of 
the  Act  sets  forth  Congress’  finding  that 
“[n]ew  data  processing  and 
communications  techniques  create  the 
opportunity  for  more  efficient,  effective, 
and  safe  procedures  for  clearance  and 
settlement.”  ®  In  section  17(a)(2), 
Congress  directed  the  Commission  to 
facilitate  the  establishment  of  a  national 
system  for  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  in  accordance  with  the 
findings  of  section  17A(a)(l).  The 
Commission  believes  the  proposal 
furthers  the  development  of  such  a 
national  system. 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  the  Act,  in 
particular  with  section  17A  of  the  Act, 
and  with  the  rules  and  regulations 
thereunder. 


*  Telephone  conversation  between  Carl  H.  Urist. 
Deputy  General  Counsel  and  Vice  President,  DTC. 
and  Richard  C.  Strasser.  Attorney.  Division  of 
Market  Regulation  ("Division"),  Commission 
(September  20. 1991). 

®  Telephone  conversation  between  Carl  H.  Urist, 
Deputy  General  Counsel  and  Vice  President,  DTC, 
and  Jonathan  Kallman.  Associate  Director,  Jerry  W. 
Carpenter,  Branch  Chief,  and  Richard  C.  Strasser, 
Attorney,  Division.  Commission  (December  5. 1991). 
«  15  U.S.C.  78q-l  (1988). 

’  15  U.S.C.  78q-l(b)(3)  (A)  and  (F)  (1988). 

•  15  U.S.C.  78q-l(a)(l)(C)  (1988). 


It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,®  that  the 
proposed  rule  change  (File  No.  SR-DTC- 
91-20)  be.  and  hereby  is.  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  92-6965  Filed  3-25-92:  8:45  am) 

BILLING  CODE  S010-01-M 


[Release  No.  34-30498;  International  Series 
Release  No.  375;  File  No.  SR-NSCC-92-1 J 

Self  Regulatory  Organizations;  the 
National  Securities  Clearing 
Corporation;  Notice  of  Filing  and 
Immediate  Effectiveness  of  a 
Proposed  Rule  Change  Regarding  a 
Revision  to  Its  Fee  Schedule 

March  19. 1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (“Act"), 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  February  27, 1992,  NSCC 
filed  with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below  which  Items 
have  been  prepared  by  NSCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  NSCC’s  fee  structure 
to  reflect  the  DTC-sponsored  members 
are  responsible  for  100%  of  DTC’s 
membership  cost  and  to  modify  the  fees 
for  foreign  security  comparison  and 
netting. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  statutory  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below,  NSCC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below  of  the 
most  significant  aspects  of  such 
statements. 


•  U.S.C.  78s(b)(2)  (1988). 

">  17  CFR  200.30-3(a)|12)  (1991). 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

One  purpose  of  the  proposed  rule 
change  is  to  modify  the  fees  NSCC 
charges  for  foreign  securities 
comparison  and  netting.  The  proposal 
also  includes  a  technical  change  to 
NSCC's  fee  schedule  to  reflect  that 
NSCC  passes  DTC's  actual  monthly 
membership  fees  through  to  DTC- 
sponsored  members. 

In  1989,  NSCC  proposed  a  revised  fee 
schedule  which  was  implemented  in 
January  of  1990.  The  revisions  were 
permanently  approved  by  the 
Commission  on  June  1, 1990.’  In  its 
filing,  NSCC  indicated  that  sponsored 
members  would  become  responsible  for 
the  DTC  membership  costs  on  a  phased- 
in  basis.  Accordingly,  NSCC  is 
modifying  the  wording  of  the  fee 
schedule  to  reflect  that  DTC-sponsored 
members  are  responsible  for  100%  of  the 
membership  fee  charged  by  DTC.* 

The  proposal  also  modifies  the  fees 
NSCC  charges  for  foreign  security 
comparison  and  netting.*  NSCC  believes 
these  charges  fairly  allocate  NSCC’s 
costs  for  the  services  performed.  These 
revised  fees  became  effective  March  1, 
1992,  for  billing  in  April. 

NSCC  believes  that,  because  the  fees 
will  provide  for  the  equitable  allocation 
of  fees  among  members,  the  proposed 
rule  change  is  consistent  with  the  Act 
and  in  particular  with  section 
17A(bJ(3){D)  thereunder. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  will  have  an  impact  or 
impose  a  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  have  neither  been 
solicited  nor  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  it  receives. 

'  See  Securities  Exchange  Act  Release  No.  28085 
dune  1. 1990),  55  FR  23495. 

*  DTC's  membership  fee  is  currently  $650. 
Telephone  conversation  between  Karen  Saperstein, 
Associate  General  Counsel,  NSCC.  and  Richard  C. 
Strasser,  Attorney  Division  of  Market  Regulation, 
Commission  (March  16, 1992), 

’  The  fee  for  each  side  of  a  compared  trade  in 
foreign  securities  is  lowered  from  $2X0  to  $0.75, 
NSCC  Rule  1(A)(3).  The  fee  for  foreign  securities 
transactions  netted  is  $.50  per  item  in  addition  to 
the  fee  for  security  orders  generated,  which  is 
currently  $.25  per  item.  NSCC  Rules  ll(lf)  and  II(L). 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective,  pursuant  to  section  19(bJ(3j(AJ 
of  the  Act  and  subparagraph  (ej  of  rule 
19b-4  thereunder  because  it  establishes 
a  fee  imposed  by  the  self-regulatory 
organization.  At  any  time  within  sixty 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission’s  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  NSCC.  All 
submissions  should  refer  to  File  No.  SR- 
NSCC-92-1  and  should  be  submitted  by 
April  16, 1992.  For  the  Commission,  by 
the  Division  of  Market  Regulation, 
pursuant  to  delegated  authority.'* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  92-6964  Filed  3-25-92:  8:45  am] 
BILUNQ  CODE  MIO-OI-W 

[Release  No.  34-30499;  File  No.  SR-NYSE- 
92-05] 

SeH-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
New  York  Stock  Exchange,  Inc., 
Relating  to  Rule  452— Giving  Proxies 
by  Member  Organization 

March  19. 1992. 

Pursuant  to  section  19(bJ(lJ  of  the 
Securities  Exchange  Act  of  1934  ("Act"], 
15  U.S.C.  78s(bJ(lJ,  notice  is  hereby 

♦  17  CFR  200.30-3(a)(12). 


given  that  on  March  4. 1992,  the  New 
York  Stock  Exchange.  Inc.  (“NYSE”  or 
"Exchange”)  filed  with  the  Securities 
and  Exchange  Commission 
(“Commission”)  a  proposed  rule  change 
as  described  in  Items  I,  II  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
changes  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  amends  an 
Exchange  interpretation  of  rule  452 
(Giving  Proxies  by  Member 
Organization).’  Rule  452  includes  a 
provision  providing  that  a  member 
organization  may  give  a  proxy  to  vote 
stock,  provided,  among  other  things,  that 
the  beneficial  owner  of  the  shares  has 
not  exercised  his  right  to  vote  the  stock 
and  that  the  action  being  voted  upon 
does  not  include  authorization  for  a 
merger,  consolidation  or  any  other 
matter  which  may  affect  substantially 
the  rights  or  privileges  of  such  stock. 

The  Exchange  routinely  reviews  proxy 
materials  and  determines  whether  an 
action  to  be  taken  at  a  meeting  “may 
affect  substantially  the  rights  or 
privileges  of  such  stock.”  If  the 
Exchange  determines  that  the  action 
may  substantially  affect  shareholders,  a 
member  organization  may  not  give  a 
proxy  to  vote  the  stock  after  the 
beneficial  owner  fails  to  respond.  By 
way  of  example.  Supplementary 
Material  .11  to  rule  452  lists  18  actions  in 
respect  of  which  member  organizations 
may  not  so  give  a  proxy  to  vote. 

In  addition  to  the  18  specific  items 
listed  in  the  Supplementary  Material  to 
rule  452.  the  Exchange  has  interpreted 
the  rule  to  preclude  member 
organizations  from  voting  without 
customer  instructions  in  certain  other 
situations,  including  a  shareholder  vote 
on  the  initial  approval  of  an  investment 
advisory  contract.  The  proposed  rule 
change  modifies  that  interpretation  so 
as  to  allow  member  organizations  to 
give  a  proxy  to  vote  on  initial  approval 
of  an  investment  advisory  contract, 
subject  to  the  other  conditions  of  rule 
452. 

Consistent  with  Exchange  policy  in 
similar  contexts,  if  the  member 
organization  is  affiliated  with  the 
investment  advisor,  the  member 
organization  would  be  required  to  cast 
the  votes  of  beneficial  owners  who  fail 
to  respond  to  the  proxy  solicitation 

'  The  proposed  rule  change  does  not  amend  the 
text  of  rule  452  or  its  Supplementary  Material. 
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“proportionately”.  The  Exchange 
interprets  “proportionately”  to  require 
the  member  organization  to  vote  in  the 
same  ”yes”  and  “no”  proportion  as  that 
represented  by  the  votes  received  from 
all  other  record  holders  of  stock. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  changes 
and  discussed  any  comments  it  received 
on  the  proposed  rule  changes.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 

The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Heretofore,  the  Exchange  has 
considered  the  initial  approval  of 
investment  advisory  contracts  and  any 
material  amendments  to  any  such 
contract  as  non-routine  matters  that  are 
of  a  type  that  a  member  organization 
cannot  vote  on  without  specific  client 
instruction.  On  the  other  hand,  the 
Exchange  has  considered  such  issues  as 
a  one-year  extension  of  the  term  of  any 
such  contract  or  a  non-material 
amendment  of  any  such  contract  to 
constitute  routine  matters  in  respect  of 
which  member  organizations  may  give  a 
proxy. 

The  Exchange  proposes  to  amend  its 
interpretation  of  Rule  452  to  allow 
member  organizations  to  give  a  proxy 
on  the  initial  approval  of  an  investment 
advisory  contract  if  the  beneficial  holder 
does  not  exercise  his  right  to  vote.^  The 
Exchange  believes  that  such  treatment 
is  appropriate  since  the  initial 
investment  advisory  contract  is 
described  in  the  prospectus  the  investor 
receives  when  making  a  decision  to 
invest  in  these  securities.  However, 
since  this  is  not  the  case  with  respect  to 
material  amendments  to  such  contracts. 


*  The  Exchange  recognizes  that  when  the 
investment  advisor  and  the  member  organization 
are  affiliated  there  is  a  potential  conflict  of  interest 
if  the  member  organization  has  full  discretion  on 
how  to  vote  shares  for  which  no  instructions  are 
received.  Accordingly,  consistent  with  its  proxy 
voting  policy  in  other  situations  involving  potential 
conflicts,  the  Exchange  proposes  in  such  situations 
to  require  that  the  member  organization  vote  in  the 
same  proportion  as  represented  by  the  votes 
received  from  all  other  record  holders. 


the  Exchange  will  continue  to  preclude 
member  organizations  from  giving 
proxies  without  specific  client 
instructions. 

In  addition,  the  Exchange  believes 
this  proposed  rule  change  should  make 
it  easier  for  companies  to  obtain 
shareholder  approval  of  an  investment 
advisory  contract  as  required  by  the 
Investment  Company  Act  of  1940  (the 
“1940  Act”). 

Purusant  to  section  2(a)(42)  of  the  1940 
Act,  approval  of  an  investment  advisory 
contract  requires  approval  by  the 
holders  of  the  lesser  of  (i)  50  percent  of 
the  outstanding  shares  of  the  company 
or  (ii)  67  percent  of  the  votes  cast  at  a 
meeting  at  which  at  least  50  percent  of 
the  outstanding  shares  are  present  or 
represented  by  proxy.  As  a  practical 
matter,  it  is  often  necessary  to  rely  upon 
the  latter  of  these  alternative  methods  of 
meeting  the  requirement.  When  a 
member  organization  is  able  to  vote 
shares  on  which  no  instructions  have 
been  received  from  the  beneficial  owner 
(on  “routine”  items),  the  results  is  to 
increase  the  number  of  shares  present  at 
the  meeting.  This  results  in  a 
corresponding  increase  in  the  number  of 
votes  necessary  to  meet  the  67  percent 
approval  requirement  for  the  contract. 
However,  since  member  organizations 
cannot  vote  on  the  investment  advisory 
contract  in  this  case,  the  effect  is  to 
increase  the  difficulty  of  achieving  the 
vote  necessary  under  the  1940  Act. 
Therefore,  the  mere  presence  at  the 
meeting  of  shares  for  which  no 
instructions  have  been  received  is  the 
equivalent  of  having  those  shares  voted 
against  the  contract.  A  shareholder  who 
has  recently  purchased  shares  and  has 
not  taken  the  trouble  to  return  a  proxy 
card  to  the  member  organization  is 
probably  unaware  that  his  inaction  is 
the  equivalent  of  voting  against  the  very 
investment  advisory  contracts  that  were 
described  in  the  prospectus  and  were 
presumably  a  key  factor  in  his 
investment  decision. 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  section  6(b)(5), 
which  requires  that  the  rules  of  the 
Exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Seif-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  changes  will  impose 


any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received  on  the  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  other  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  front  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission’s  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  NYSE.  All  submissions  should  refer 
to  File  No.  SR-NYSE-9-05  and  should 
be  submitted  by  April  16, 1992. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.® 

[FR  Doc.  92-7015  Filed  3-25-92;  8:45  am) 

BILLING  CODE  B010-01-M 


®  17  CFR  200.30-3(a)(12)  (1991). 
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[Release  No.  34-30500;  International  Series 
Release  No.  374;  File  No.  SR-OCC-92-01 1 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Order 
Approving  a  Proposed  Rule  Change 
Relating  to  Amendments  to  Canadian 
Depository  Receipts 

March  19, 1992. 

On  January  8, 1991,  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act”),*  The 
Options  Clearing  Corporation  (“OCC") 
filed  with  the  Securities  and  Exchange 
Commission  (“Commission”)  a  proposed 
rule  change  (File  No.  SR-OCC-92-01) 
that  would  revise  the  Canadian  Clearing 
Fund  Depository  Receipt  and  Security 
Agreement  and  the  Canadian  Margin 
Depository  Receipt  and  Security 
Agreement  to  provide  for  facsimile 
transmission.  Notice  of  the  proposed 
rule  change  was  published  in  the 
Federal  Register  on  February  4, 1992.^ 

No  comments  were  received.  This  order 
approves  the  proposal. 

I.  Description 

OCC  clearing  members  may  pledge 
securities  issued  or  guaranteed  by  the 
government  of  Canada  ("Canadian 
government  securities”)  and  held  at 
OCC’s  Canadian  clearing  agent  bank  ® 
to  satisfy  their  clearing  fund  and  margin 
requirements.^  OCC  has  established 
procedures  whereby  it  will  accept 
pledges  of  Canadian  government 
securities  through  the  use  of  Canadian 
depository  receipts.  Canadian 
depository  receipts  are  escrow 
depository  receipts  and  the  underlying 
agreements  that  are  issued  by  OCC’s 
Canadian  clearing  bank.  They  are 
issued  to  acknowledge  that  the  bank 
holds  Canadian  government  securities 
for  OCC’s  benefit  and  that  it  will  not 
release  the  securities  without  OCC’s 
written  consent.  OCC’s  consent  to 
release  shall  be  in  the  form  of  either  a 
written  order  (in  the  case  of  the 
suspension  of  the  clearing  member)  or 
an  Endorsement  for  Release  (in  the  case 


'  15  U.S.C.  788(b)(1)  (1988). 

*  Securities  Exchange  Act  Release  No.  30297 
(January  27. 1992).  57  FR  4231. 

’  OCC  currently  has  one  Canadian  clearing  agent 
bank.  Bank  of  Montreal. 

*  In  1988,  the  Commission  approved  a  proposed 
rule  change  permitting  OCC  clearing  members  to 
pledge  Canadian  government  securities  in  the  form 
of  depository  receipts  for  margin  and  clearing  fund 
purposes.  Securities  Exchange  Act  Release  No. 
25610  (April  22. 1988).  53  FR  15323. 

In  1989.  OCC  filed  a  proposed  rule  change,  that 
pursuant  to  section  19(b)(3)(A)  of  the  Act  was 
effective  upon  Filing,  to  enhance  OCC's  lien  on 
securities  deposited  in  accordance  with  the 
Canadian  depository  receipts.  Securities  Exchange 
Act  Release  No.  27128  (August  11. 1989),  54  FR 
34279. 


of  a  request  by  the  clearing  member  to 
withdraw  the  securities).®  Upon  receipt 
of  a  Canadian  depository  receipt,  OCC 
credits  the  value  of  the  pledged 
securities  represented  by  the  Canadian 
depository  receipt  tow’ards  either  the 
clearing  member’s  margin  or  clearing 
fund  requirement. 

The  proposed  rule  change  will  amend 
the  Canadian  depository  receipts  to 
provide  that  the  issuing  clearing  agent 
bank  agrees  to  accept  as  an  original  any 
written  order  or  Endorsement  for 
Release  transmitted  by  electronic  means 
that  produces  a  facsimile  copy  of  the 
document  being  transmitted  provided 
the  document  is  executed  by  an 
authorized  signatory  of  OCC.  The  filing 
also  provides  that  OCC  may  accept  such 
a  facsimile  transmission  from  an  issuing 
bank.® 

II.  Discussion 

The  Commission  believes  the  proposal 
is  consistent  with  sections  17A(b)(3)  (A) 
and  (F)  of  the  Act.''  Those  sections 
require  that  a  clearing  agency  be 
organized  and  that  the  rules  of  the 
clearing  agency  be  designed  to  facilitate 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  for 
which  it  is  responsible  and  to  facilitate 
the  safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  the 
clearing  agency  is  responsible.  Further, 
the  Commission  believes  OCC’s 
proposal  is  consistent  with  the 
Congressional  finding  as  stated  in 
section  17A(a)(l)(C)  that  "new  data 
processing  and  communications 
techniques  create  the  opportunity  for 
more  efficient,  effective,  and  safe 
procedures  for  clearance  and 
settlement.”  ® 

It  is  expected  that  OCC’s  proposed 
rule  change  will  provide  significant 
benefits  to  OCC’s  clearing  members. 

The  proposal  should  enable  the 
Canadian  clearing  agent  bank  to  provide 


^  OCC  rules  contain  procedures  for  the  release  or 
liquidation  of  securities  pledged  to  OCC  through  the 
use  of  escrow  receipts.  Among  others,  these  rules 
include:  OCC  rules  603  (withdrawals  of  margin), 
1004  (withdrawal  of  clearing  fund  collateral).  613(j) 
(release  or  withdrawal  of  an  escrow  receipt),  and 
1104  (creation  of  Liquidating  settlement  account). 

'  On  March  5, 1992.  OCC  submitted  a  letter  to 
clarify  that  it  was  OCC's  intent  that  the  proposed 
rule  change  not  only  amend  the  Canadian 
depository  receipts  to  provide  that  the  issuing  bank 
agrees  to  accept  a  facsimile  transmission  of  any 
written  order  or  endorsement  for  release  from  OCC 
but  also  provide  that  OCC  will  accept  facsimile 
transmission  of  Canadian  depository  releases  from 
the  issuing  bank.  Letter  from  Jean  M.  Cawley,  Staff 
Counsel.  OCC,  to  Jerry  W.  Carpenter,  Branch  Chief. 
Division  of  Market  Regulation,  Commission 
(February  28, 1992). 

’  15  U.S.C.  78q-l(b)(3)  (A)  and  (F). 

»  15  U.S.C.  78q-l  (a)(1)(C). 


earlier  notice  to  OCC  that  a  hearing 
member’s  Canadian  government 
securities  are  being  held  on  OCC's 
behalf  and  should  allow  OCC  to  credit 
the  deposit  toward  satisfying  the 
clearing  member’s  margin  or  clearing 
fund  requirement  sooner  than  under  the 
current  method.  In  addition,  should  the 
clearing  member  request  to  withdraw 
the  collateral,  the  electronic 
transmission  of  an  Endorsement  for 
Release  will  help  avoid  delays  and 
allow  the  clearing  member  to  take 
advantage  of  other  investment 
opportunities.  Further,  the  proposal  will 
provide  a  more  efficient  method  for 
OCC  to  notify  its  clearing  agent  bank 
when  OCC  must  act  quickly  to  liquidate 
the  clearing  member’s  account.  For  the 
reasons,  the  Commission  believes  that 
OCC’s  proposal  facilitates  the  prompt 
and  accurate  clearance  and  settlement 
of  securities  transactions  consistent 
with  the  Act. 

OCC’s  proposal  is  designed  to 
capitalize  on  the  efficiencies  of 
electronic  communications  systems. 

OCC  currently  allows  pledges  of 
securities  through  the  EDP  Pledge 
System  operated  by  DTC.®  This  method 
of  pledging  securities  has  proven  to  be 
an  efficient  and  safe  alternative  to  the 
physical  issuance  of  depository  receipts. 
The  Commission  believes  that  the 
current  proposal  also  represents  a  safe 
and  efficient  method  of  initiating  and 
terminating  pledge  arrangements  with 
OCC’s  Canadian  clearing  agent  bank. 

Furthermore,  consistent  with  OCC’s 
current  procedures,  OCC  will  continue 
to  have  a  first  security  lien  on  the 
pledged  securities  and  neither  the 
clearing  member  nor  the  clearing  agent 
bank  will  be  permitted  to  release  the 
pledged  securities  without  OCC’s  prior 
written  consent.  In  this  regard,  the 
Commission  believes  OCC’s  proposal 
facilitates  the  safeguarding  of  securities 
and  funds  in  OCC’s  custody  or  under 
OCC’s  control. 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  the  Act  and 
the  rules  and  regulations  thereunder. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,*®  that  the 


•  The  EDP  Pledge  System  is  operated  by  DTC  and 
allows  OCC  members  who  are  participants  in  DTC's 
Participant  Terminal  System  ("PTS")  to 
electronically  pledge  to  OCC  securities  on  deposit 
at  DTC.  Pledges  are  made  by  entering  into  the  PTS 
terminal  essentially  the  same  information  required 
to  complete  OCC  depository  receipts.  Securities 
Exchange  Release  No.  256ir  (April  28, 1988).  53  FR 
15323. 

•»  15  U.S.C.  788(b)(2). 
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proposed  rule  change  (File  No.  SR- 
OCC-92-01)  be.  and  hereby  is. 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' ' 

Margaret  H.  McFarland. 

Deputy  Secretary. 

|FR  Doc.  92-6966  Filed  3-25-92;  8:45  am) 
BILUNO  CODE  B010-01-«l 


[Rel.  No.  IC-18618;  811-B20] 

American  Investment  Trust; 

Application  for  Deregistration 

March  19, 1992. 

agency:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  “Act"). 

APPLICANT:  American  Investment  Trust 
(the  ‘Trust"). 

RELEVANT  1040  ACT  SECTIONS:  Section 
8(f)  and  rule  8f-l  thereunder. 

SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATES:  The  application  was  filed 
on  December  18, 1989  and  amended  on 
November  16, 1990,  June  19, 1991,  and 
March  11, 1992. 

HEARING  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  the  Applicant 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  13, 1992,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicant  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for 
the  request  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
addresses:  Secretary,  SEC.  450  5th 
Street  NW.,  Washington,  DC  20549. 
Applicant,  400  Benedict  Avenue, 
Tarrytown,  New  York  10591. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marc  Duffy.  Staff  Attorney,  (202)  272- 
2511,  or  Max  Berueffy,  Branch  Chief, 
(202)  272-3016  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 


application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

APPUCANTS  REPRESENTATIONS: 

1.  The  Trust  is  a  unit  investment  trust 
organized  under  the  laws  of  the  State  of 
New  Yoric.  On  June  26, 1958  the  Trust 
registered  under  the  Act  by  filing  a 
Notification  of  Registration  on  Form  N- 
8A  pursuant  to  section  8(a)  and  a 
registration  statement  on  Form  N-8B-2 
pursuant  to  section  8(b)  of  the  Act.  On 
July  3, 1958  the  Trust  registered  its 
securities  under  the  Securities  Exchange 
Act  of  1933  by  filing  a  registration 
statement  on  Form  S-6,  which  became 
effective  on  January  14. 1959.  The  Trust 
registered  periodic  payment  plan 
certificates,  in  the  form  of  systematic 
and  single  payment  plans  (the  “Plans"), 
for  the  accumulation  of  shares  of  Axe- 
Houghton  Stock  Fund.  Inc.  (the  “Fund"). 

2.  Each  Plan  was  created  pursuant  to 
a  plan  certificate  which  formed  the 
agreement  between  the  sponsor.  Axe 
Securities  Corporation  (the  “Sponsor"), 
the  custodian,  Irving  Trust  Company, 
and  the  holder  of  the  Plan  (the 
“Planholder”),  and  was  issued  pursuant 
to  a  Planholders  Agreement  between 
Irving  Trust  Company  and  the  Sponsor. 
As  of  the  date  of  this  application,  there 
are  no  plans  outstanding. 

3.  On  October  19. 1988  the  Sponsor 
wrote  to  Planholders  offering  them  the 
opportunity  to  become  direct 
shareholders  of  the  Fund  by  converting 
their  Plans  to  direct  investments  in  the 
Fund.  A  copy  of  the  letter  is  attached  as 
an  exhibit  to  the  application.  During  the 
period  December  1. 1988  to  June  12, 1989, 
all  outstanding  Plans  were  terminated  in 
accordance  with  their  terms  and 
converted  to  direct  investments  in 
shares  of  the  Fund.  Each  Planholder 
received  the  same  number  of  full  and 
fractional  shares  of  the  Fund  as  he  held 
in  the  converted  Plan  account. 

4.  As  a  result  of  the  conversion,  no 
Planholder  paid  a  sales  load  in  excess  of 
that  permitted  under  section  27  of  the 
Act  or  provided  for  under  the  terms  of 
the  Plan.  As  of  December  1, 1988,  shares 
of  the  Fund  were  being  sold  to  the  pubic 
without  imposition  of  any  sales  load. 
Accordingly,  by  converting  their  Plans 
to  direct  investments  in  Fund  shares. 
Planholders  were  able  to  avoid  payment 
of  Plan  custodial  fees  and  the  additional 
sales  loads  applicable  to  further 
purchases  of  Fund  shares  under  a  Plan. 

5.  As  a  December  1, 1988  there  were 
292  Plans  outstanding  representing 
370,720.988  shares  having  a  net  asset 
value  of  $5.43  per  share  and  an 
aggregate  net  asset  value  of 
$2,013,014.96. 

6.  All  expenses,  including  legal, 
accounting,  and  other  general  and 


administrative  expenses,  relating  to  the 
Trust's  liquidation  and  the  winding  up  of 
its  a^airs  are  being  borne  by  the 
Sponsor  and  its  successors. 

7.  As  of  the  time  of  filing  of  this 
application,  the  Trust  had  no 
shareholders,  assets,  or  liabilities.  The 
Trust  is  not  a  party  to  any  litigation  or 
administrative  proceeding.  The  Trust  is 
not  presently  engaged  in.  nor  does  it 
purpose  to  engage  in,  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  92-6983  Filed  3-25-92;  8:45  am) 
BtUJNO  CODE  80I(MI1-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

ACTION:  Notice  of  reporting 
requirements  submitted  for  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
by  April  27. 1992.  If  you  intent  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

FOR  FURTHER  INFORMATION  CONTACT. 
Request  for  clearance  (S.F.  83). 
supporting  statement,  and  other 
documents  submitted  to  OMB  for  review 
may  be  obtained  from  the  Agency 
Clearance  Officer.  Submit  comments  to 
the  Agency  Clearance  Officer  and  the 
OMB  Reviewer. 

Agency  clearance  officer:  Cleo 
Verbillis,  Small  Business 
Administration,  409  3RD  Street.  SW.,  5th 
Floor,  Washington,  DC  20416. 

Telephone:  (202)  205-6629. 

OMB  reviewer  Gary  Waxman,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Title:  Procurement  Automated  Source 
System  Application  and  Validation  of 
PASS  Registration. 

SBA  Form  No.:  SBA  Forms  1167  and 
1395. 


' '  17  CFR  200.30-3(a)(12). 
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Frequency:  On  occasion. 

Description  of  Respondents:  Small 
Business  interested  in  federal 
procurement  opportunities. 

Annual  Responses:  211,000. 

Annual  Burden:  24,666. 

Dated:  March  20, 1992. 

Cleo  Verbillis, 

Acting  Chief.  Administrative  Information 
Branch. 

|FR  Doc.  91-7054  Filed  3-25-92:  8:45  aiTi| 
BILUNG  CODE  S02S-01-M 


Interest  Rates 

The  interest  rate  on  section  7(a)  Small 
Business  Administration  direct  loans  (as 
amended  by  Public  Law  97-35)  and  the 
SBA  share  of  immediate  participation 
loans  is  814  percent  for  the  fiscal  quarter 
beginning  April  1, 1992. 

On  a  quarterly  basis,  the  Small 
Business  Administration  also  publishes 
an  interest  rate  called  the  optional  “peg" 
rate  (13  CFR  122.8-4  (d)).  This  rate  is  a 
weighted  average  cost  of  money  to  the 
government  for  maturities  similar  to  the 
average  SBA  loan.  This  rate  may  be 
used  as  a  base  rate  for  guaranteed 
fluctuating  interest  rate  SBA  loans.  For 
the  April-June  quarter  of  FY  92.  this  rate 
will  be  71/2  percent. 

Charies  R.  Hertzberg, 

Assistant  Administrator  for  Financial 
Assistance. 

(FR  Doc.  92-7062  Filed  3-25-92:  8:45  am) 

BILLING  CODE  SOSS-OI-M 


Shortage  of  Operating  Funds  for  a 
Disaster  in  Kansas 

As  a  result  of  the  Secretary  of 
Agriculture’s  disaster  designation  S-576 
for  counties  in  the  State  of  Kansas  and 
contiguous  counties  in  the  States  of 
Missouri.  Nebraska,  and  Oklahoma,  the 
Small  Business  Administration  (SBA)  is 
accepting  economic  injury  disaster  loan 
applications  from  eligible  nonfarm  small 
business  concerns.  However,  due  to 
SBA’s  present  severe  shortage  of 
operating  funds  for  the  disaster  program 
for  the  current  fiscal  year  (through 
September  30, 1992),  SBA  cannot 
provide  assurance  of  its  ability  to 
continue  to  accept  or  process  disaster 
loan  applications  or  make 
disbursements  on  disaster  loans  until 
additional  funds  are  available. 

Dated;  March  18. 1992. 

Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  92-7055  Filed  3-25-92;  8:45  amj 
BILLING  CODE  8025-01-M 


Shortage  of  Operating  Funds  for  a 
Disaster  in  Kentucky 

As  a  result  of  the  Secretary  of 
Agriculture's  disaster  designation  S-574 
for  counties  in  the  State  of  Kentucky 
and  contiguous  counties  in  the  States  of 
Illinois,  Indiana,  Missouri.  Ohio, 
Tennessee,  and  West  Virginia,  the  Small 
Business  Administration  (SBA)  is 
accepting  economic  injury  disaster  loan 
applications  for  eligible  nonfarm  small 
business  concerns.  However,  due  to 
SBA’s  present  severe  shortage  of 
operating  funds  for  the  disaster  program 
for  the  current  fiscal  year  (through 
September  30. 1992),  SBA  cannot 
provide  assurance  of  its  ability  to 
continue  to  accept  or  process  disaster 
loan  applications  or  make 
disbursements  on  disaster  loans  until 
additional  funds  are  available. 

Dated:  March  18, 1992. 

Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

|FR  Doc.  92-7056  Filed  5-25-92:  8:45  am) 
BILLING  CODE  e025-01-M 


Shortage  of  Operating  Funds  for  a 
Disaster  in  Missouri 

As  a  result  of  the  Secretary  of 
Agriculture’s  disaster  designation  S-575 
for  counties  in  the  State  of  Missouri  and 
contiguous  counties  in  the  States  of 
Kansas  and  Oklahoma,  the  Small 
Business  Administration  (SBA)  is 
accepting  economic  injury  disaster  loan 
applications  from  eligible  nonfarm  small 
business  concerns.  However,  due  to 
SBA’s  present  severe  shortage  of 
operating  funds  for  the  disaster  program 
for  the  current  Fiscal  year  (through 
September  30, 1992),  SBA  cannot 
provide  assurance  of  its  ability  to 
continue  to  accept  or  process  disaster 
loan  applications  or  make 
disbursements  on  disaster  loans  until 
additional  funds  are  available. 

Dated;  March  18, 1992. 

Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  92-7057  Filed  3-25-92;  8:45  am] 
BILUNG  CODE  B02S-01-M 


(Declaration  of  Disaster  Loan  Area  #2545; 
Amendment  #5] 

Declaration  of  Disaster  Loan  Area; 
Texas 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with  an 
amendment  dated  March  11. 1992.  to  the 
President’s  major  disaster  declaration  of 


December  26. 1991,  to  include  the 
counties  of  Aransas,  Mason.  Refugio, 
Shackelford,  Throckmorton,  Young,  and 
Zavala  in  the  State  of  Texas  as  a 
disaster  area  as  a  result  of  damages 
caused  by  severe  thunderstorms  and 
flooding  beginning  on  December  20, 1991 
and  continuing  through  January  14. 1992. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Archer.  Baylor,  Bee,  Dimmit,  Frio, 
Kenney,  Knox,  LaSalle.  Maverick, 
Medina,  Menard,  San  Patricio,  and 
Uvalde  in  the  State  of  Texas  may  be 
Filed  until  the  specified  date  at  the 
previously  designated  location. 

Because  the  termination  date  for  filing 
applications  for  physical  damage  closed 
on  February  24, 1992,  prior  to  the  Notice 
of  Amendment  cited  above,  applications 
for  physical  damage  for  victims  located 
in  the  above-named  counties  will  be 
accepted  until  the  close  of  business  on 
April  10. 1992,  30  days  from  the  date  of 
amendment.  The  termination  date  for 
filing  applications  for  economic  injury 
remains  the  close  of  business  on 
September  28. 1992. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  March  18. 1992. 

Bernard  Kulik. 

Assistant  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  92-7058  Filed  3-25-92;  8:45  am| 
BILLING  CODE  a025-01-« 


Region  VI  Advisory  Council  Meeting; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Region  VI  Advisory 
Council,  located  in  the  geographical  area 
of  Little  Rock,  will  hold  a  public  meeting 
at  10  a.m.  on  Friday,  May  22, 1992,  at  the 
U.S.  Small  Business  Administration, 
Little  Rock  District  Office.  2120 
Riverfront,  suite  100,  Little  Rock, 
Arkansas,  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Small  Business  Administration, 
or  others  present. 

For  further  information,  write  or  call 
Mr.  Joseph  T.  Foglia.  District  Director, 
U.S.  Small  Business  Administration, 

2120  Riverfront,  suite  100.  Little  Rock, 
Arkansas  72202,  (501)  324-5871. 

Dated;  March  19, 1992. 

Caroline  J.  Beeson, 

Assistant  Administrator.  Office  of  Advisory 
Councils. 

[FR  Doc.  92-7059  Filed  3-25-92:  8:45  amj 
BILUNG  CODE  W»S-41-M 
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Region  IV  Advisory  Council  Meeting; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Region  IV  Advisory 
Council,  located  in  the  geographical  area 
of  Helen,  will  hold  a  public  meeting  from 
12  noon  on  Thursday,  April  23. 1992,  to 
12:30  p.m.,  on  Friday.  April  24, 1992,  at 
the  Unicoi  Lodge.  Helen,  Georgia,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Mr.  Wilfred  A.  Stone,  District  Director, 
U.S.  Small  Business  Administration, 

1720  Peachtree  Road  NW.,  6th  Floor, 
Atlanta,  Georgia  30309,  (404)  347-4749. 

Dated:  March  19. 1992 
Caroline ).  Beeson, 

Assistant  Administrator,  Office  of  Advisory 
Councils. 

[FR  Doc.  92-7060  Filed  3^-25-92:  8:45  am) 
BILUNQ  CODE  602S-01-M 


Region  VI  Advisory  Council  Meeting; 
Public  Meeting 

The  U.S.  Smalll  Business 
Administration  Region  VI  Advisory 
Council,  located  in  the  geographical  area 
of  Dallas,  will  hold  a  public  meeting  at 
9:30  a.m.  on  Friday,  April  17, 1992,  at  the 
Bill  J.  Priest  Institute  for  Economic 
Development,  1402  Corinth  Street, 

Dallas,  Texas,  to  discuss  such  matters 
as  may  be  presented  by  members,  staff 
of  the  U.S.  Small  Business 
Administration,  or  others  present. 

For  further  information,  write  or  call 
Mr.  James  S.  Reed,  District  Director,  U.S. 
Small  Business  Administration,  1100 
Commerce  Street,  room  3C36.  Dallas, 
Texas  75242,  (214)  767-0600. 

Dated:  March  19. 1992. 

Caroline ).  Beeson, 

Assistant  Administrator.  Office  of  Advisory 
Councils. 

IFR  Doc.  92-7061  Filed  3-25-92:  8:45  am) 
BILLING  CODE  802S-01-M 


DEPARTMENT  OF  STATE 

(Public  Notice  15881 

Bureau  of  Diplomatic  Security;  Public 
Information  Collection  Requirement 
Submitted  to  0MB  for  Review 

agency:  Department  of  State. 

ACTION:  The  Department  of  State  has 
resubmitted  the  follow'ing  public 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  chapter  35. 


SUMMARY:  Section  134  of  Public  Law 
101-649  of  November  29, 1990,  allows  for 
the  issuance  of  1,000  immigrant  visas  to 
qualified  displaced  Tibetans  in  India 
and  Nepal.  The  implementing  regulation 
(22  CFR  47)  requires  the  information 
collection  on  Optional  Form  222  to 
establish  qualification  and  eligiblity  of 
the  Tibetan  applicants.  The  following 
summarizes  the  information  collection 
proposal  submitted  to  OMB: 

Type  of  request — Reinstatement. 
Originating  office — Bureau  of  Consular 
Affairs. 

Title  of  information  collection — 
Preliminary  Questionnaire  to 
Determine  Immigrant  Status. 
Frequency — On  occasion. 

Form  No. — OF-222. 

Respondents — Displaced  Tibetans  in 
India  and  Nepal. 

Estimated  number  of  respondents — 

2,000. 

Average  hours  per  response — 30 
minutes. 

Total  estimated  burden  hours — 1,000. 

Section  3504(h)  of  Public  Law  96-511 
does  not  apply. 

ADDITIONAL  INFORMATION  OR 
COMMENTS:  Copies  of  the  proposed 
forms  and  supporting  documents  may  be 
obtained  from  Gait  J.  Cook  (202)  647- 
3538.  Comments  and  questions  should 
be  directed  to  (OMB)  Lin  Liu  (202)  395- 
7340. 

Dated:  March  16. 1992. 

Sheldon ).  Krys, 

Assistant  Secretary  for  Diplomatic  Security. 
|FR  Doc.  92-7011  Filed  3-25-92:  8:45  am) 
BILLING  CODE  4710-43-M 


(Public  Notice  15891 

Bureau  of  Diplomatic  Security;  Public 
Information  Collection  Requirement 
Submitted  to  OMB  for  Review 

AGENCY:  Department  of  State. 

action:  The  Department  of  Stale  has 
submitted  the  following  public 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  chapter  35. 


SUMMARY:  Section  2(b)(9)  of  the  Export 
Import  Bank  Act  of  1945,  as  amended 
(Pub.  L.  99-440;  100  Stat.  1096)  provides 
that  the  Export  Import  Bank  may  not 
support  any  export  to  private  purchasers 
in  South  Africa  unless  the  Secretary  of 
State  certifies  that  the  purchaser  has 
endorsed  and  proceeded  toward  the 
implementation  of  certain  fair 
employment  principles.  The  proposed 


information  collection  will  enable  the 
Department  of  State  to  make  a 
meaningful  judgment  as  to  whether  the 
South  African  purchaser  meets  the  legal 
requirements  for  certification  to  the 
Export  Import  Bank.  The  following 
summarizes  the  information  collection 
proposal  submitted  to  OMB: 

Type  of  request  — New. 

Originating  office  — Bureau  of  African 
Affairs. 

Title  of  information  collection  — 
Questionnaire  for  purchasers  in  the 
Republic  of  South  Africa  applying  for 
support  from  the  Export-Import  Bank 
or  Bank-supported  programs  of  the 
Foreign  Credit  Insurance  Corporation. 
Frequency — On  occasion. 

Form  No.  — DSP-118 
Respondents  — South  African 
purchasers  applying  for  support  from 
the  Export-Import  Bank  of  the  United 
States. 

Estimated  number  of  respondents  — 10. 

A  verage  hours  per  response  — 8  hours. 
Total  estimated  burden  hours  — 800. 

Section  3504(h)  of  Public  Law  96-511 
does  not  apply. 

ADDITIONAL  INFORMATION  OR 
COMMENTS:  Copies  of  the  proposed 
forms  and  supporting  documents  may  be 
obtained  from  Gail  ].  Cook  (202)  6747- 
3538.  Comments  and  questions  should 
be  directed  to  (OMB)  Lin  Liu  (202)  395- 
7340. 

Dated:  March  16, 1992. 

Sheldon ).  Krys, 

.Assistant  Secretary  for  Diplomatic  Security. 
[FR  Doc.  92-7012  Filed  3-25-92:  8:45  am) 
BILLING  CODE  4710-43-M 


TENNESSEE  VALLEY  AUTHORITY 

Acid  Rain  Program  Designated 
Representative 

agency:  Tennessee  Valley  Authority. 
action:  Notice. 

SUMMARY:  TV'A  is  announcing  the 
selection  of  a  “designated 
representatitve"  and  "alternate 
designated  representative"  to  serve  as 
the  agency's  point  of  contact  with  the 
U.S.  Environmental  Protection  Agency 
and  States  on  acid  rain  program  matters. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerry  L.  Golden,  Manager,  Clean  Air 
Program,  2C  Missionary  Ridge  Place, 
1101  Market  Street,  Chattanooga. 
Tennessee  37402-2801:  (615)  751-6779. 
SUPPLEMENTARY  INFORMATION:  Under 
title  IV  of  the  Clean  Air  Act 
Amendments,  sec.  402,  Public  Law  101- 
549, 104  Stat.  2588,  affected  utility  units 
ar.e  authorized  to  act  through  a 
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‘‘designated  representative"  (DR)  and 
‘‘alternate  designated  representative” 
(ADR)  in  the  conduct  of  SO2  allowance 
and  acid  rain  permitting  activities.  On 
P’ebruary  19. 1992,  at  a  public  meeting, 
the  TVA  Board  of  Directors  selected 
TVA’s  Senior  Vice  President,  Fossil  and 
Hydro  Power,  J.  W.  Dickey,  to  be  TVA’s 
DR  for  its  affected  utility  units,  and 
TVA’s  Vice  President,  Fossil  and  Hydro 
Projects,  W.  M.  Bivens,  to  be  TVA’s 
ADR  who  will  act  when  the  DR  is 
unavailable.  TVA’s  affected  utility  units 
are  those  at  its  Allen,  Bull  Run, 
Cumberland,  Gallatin,  John  Sevier, 
Johnsonville,  Kingston,  and  Watts  Bar 
fossil  plants  in  Tennessee;  Colbert  and 
Widows  Creek  fossil  plants  in  Alabama: 
and  Paradise  and  Shawnee  fossil  plants 
in  Kentucky. 

Dated:  March  6. 1992. 

Edward  S.  Christenbury, 

General  Counsel  and  Secretary. 

(FR  Doc.  92-6153  Filed  3-25-92;  8:45  am) 
BILLING  CODE  8120-02-11 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Petition  for  Exemption  From  the 
Vehicle  Theft  Prevention  Standard; 
General  Motors  Corporation 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Grant  in  part  of  petition  for 
exemption. 

summary:  This  notice  grants  in  part  the 
petition  by  General  Motors  Corporation 
(GM)  for  exemption  from  the  parts 
marking  requirements  of  the  vehicle 
theft  prevention  standard  for  the 
Oldsmobile  88  Royale  (88  Royale)  and 
Buick  LeSabre  car  lines  for  Model  Year 
(MY)  1993,  pursuant  to  49  CFR  part  543, 
Exemption  From  Vehicle  Theft 
Prevention  Standard,  for  MY  1993  and 
beyond.  GM  is  required  to  mark  only  the 
engines  and  transmissions  of  the 
exempted  car  lines. 
dates:  The  exemption  granted  by  this 
notice  is  effective  beginning  with  the 
1993  model  year. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Barbara  A.  Gray,  Office  of  Market 
Incentives,  NHTSA,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Ms.  Gray’s 
telephone  number  is  (202)  366-4808. 
SUPPLEMENTARY  INFORMATION:  On 
November  22, 1991,  the  agency  received 
a  submission  from  GM  requesting  an 
exemption  from  the  theft  prevention 
standard  for  its  88  Royale  and  LeSabre 
car  lines,  pursuant  to  49  CFR  part  543. 


Exemption  From  Vehicle  Theft 
Prevention  Standard,  for  MY  1993  and 
beyond. 

The  information  submitted  by  GM 
constitutes  a  complete  petition,  as 
required  by  49  CFR  part  543.7,  in  that  it 
meets  the  general  requirements 
contained  in  §  543.5  and  the  specific 
content  requirements  of  §  543.6. 
Accordingly,  November  22, 1991  is  the 
date  on  which  the  statutory  120  day 
period  for  processing  GM’s  petition 
began. 

In  its  petition  for  the  88  Royale  and 
LeSabre  car  lines,  GM  requests  an 
exemption  from  parts  marking  based  on 
the  inclusion  of  the  ’’PASS-Key  11”  theft 
deterrent  system  as  standard  equipment 
for  these  car  lines.  “PASS-Key  11”  is  a 
modification  of  the  “PASS-Key  11”  theft 
deterrent  system.  Since  August  1989,  the 
agency  has  determined  that  the  “PASS- 
Key”  system,  installed  as  standard 
equipment,  will  likely  be  as  effective 
reducing  and  deterring  motor  vehicle 
theft  as  compliance  with  the 
requirements  of  the  theft  prevention 
standard  (see  54  FR  33655,  August  15, 
1989).  In  a  February  7, 1992  letter  to  GM, 
the  agency  determined  that  the  changes 
in  “PASS-Key  H”  constituted  a  de 
minimis  change  in  the  “PASS-Key” 
system  that  was  the  basis  for  the 
agency’s  previous  granting  of  a  theft 
exemption  for  a  car  line  that  had,  as 
standard  equipment,  the  “PASS-Key” 
system. 

The  “PASS-Key  U”  theft  deterrent 
system  utilizes  an  ignition  key,  an 
ignition  lock  cylinder  and  a  decoder 
module.  The  conventional  mechanical 
code  permits  the  key  to  release  the 
steering  wheel  and  transmission  shift 
level  locks.  Before  the  vehicle  can  be 
started,  the  electrical  resistance  of  a 
pellet  embedded  in  the  shank  of  the  key 
must  be  sensed  by  elements  in  the  lock 
cylinder  and  its  value  compared  to  a 
fixed  resistance  in  the  decoder  module 
located  in  the  instrument  panel  in  the 
passenger  compartment.  If  the  key  pellet 
has  the  proper  resistance,  the  starter 
enable  relay  is  energized  and  a  discrete 
signal  is  transmitted  to  the  engine 
control  module.  Recognition  of  the 
signal  by  the  engine  control  module 
allows  fuel  injector  pulses  to  begin.  If  a 
key  other  than  the  one  with  proper 
resistance  for  that  vehicle  is  inserted, 
the  decoder  module  will  shut  down  for  a 
period  of  three  minutes  plus  or  minus  18 
seconds.  GM  states  that  this  period  of 
time  is  controlled  by  a  timer  within  the 
decoder  module,  and  is  not  a 
programmable  feature.  Unlike  “PASS- 
Key,”  in  “PASS-Key  II,”  the  timer  for  the 
decoder  module  does  not  reset  back  to 
zero  if  further  resistance  comparisons 


are  made  while  the  decoder  module  is  j 
shut  down.  GM  has  stated  that  despite  ) 
this  difference,  a  similar  level  of 
performance  will  continue  since  the 
module,  while  shut  down,  will  ignore 
any  further  attempts  to  start  the  vehicle 
by  means  of  a  key  with  an  improper 
pellet  resistance.  GM  claims  that  any 
process  of  trial  and  error  using  various 
keys  with  different  resistance  pellets, 
after  the  initial  three  minute  shut  down 
period,  will  result  in  the  module  shutting 
down  again. 

The  components  are  located  in  the 
passenger  compartment  behind  the 
instrument  panel,  with  the  exception  of 
the  starter  solenoid/starter  motor 
combination  which  is  located  in  the 
engine  compartment.  GM  states  that 
unlike  many  other  theft  deterrent 
systems,  removing  and  subsequently 
reapplying  vehicle  power  does  not  alter 
“PASS-Key  H”  performance. 

GM  states  that  “PASS-Key  H”  is 
passive  in  that  the  system  becomes  fully 
functional  once  the  ignition  is  turned  off 
and  the  key  is  removed.  No  further 
operator  action  is  required  for 
activation.  GM  states  that  because 
“PASS-Key  U”  is  fully  operational  once 
the  engine  has  been  turned  off  and  the 
key  removed,  it  has  not  provided 
specific  visual  or  audio  warnings, 
beyond  the  key  warning  buzzer,  that 
unauthorized  attempts  have  been  made 
to  enter  or  move  the  vehicles.  However, 
the  “PASS-Key  11”  system  includes  a 
starter  interrupt  function  which,  when 
activated,  makes  the  vehicle  inoperable. 

In  order  to  draw  attention  to  improper 
use  of  a  key  to  start  the  vehicle,  GM  has 
installed  a  yellow  “Security”  light  inside 
the  passenger  compartment  of  the  88 
Royale  and  the  LeSabre.  This  light  is 
designed  to  activate  if  the  proper  key 
with  a  dirty  or  contaminated  resistor 
pellet  is  used  and  the  vehicle  does  not 
start.  If  this  happens,  it  is  necessary  to 
clean  the  key  and  delay  a  further 
attempt  to  start  the  engine  until  the 
“PASS-Key  H”  timer  has  run  its  course. 
The  “Security”  light  is  designed  to 
illuminate  also  if  a  key  with  the  proper 
mechanical  but  improper  electrical  code 
is  used  to  try  and  start  the  vehicle. 

GM  states  that  a  premise  for  the 
design  of  any  theft  deterrent  system  in 
its  products  has  been  that  a  failure  in 
such  a  system  would  not  affect  a 
running  vehicle.  Although  it  may  not  be 
possible  to  restart  a  vehicle  after  such  a 
failure,  that  failure  would  not  stop  an 
engine  that  has  been  started.  That 
criterion  has  been  met  in  “PASS-Key  11." 
Once  an  “Engine  Running”  signal  has 
been  identified  by  the  engine  control 
module,  a  “PASS-Key  11”  failure  will  not 
cause  the  engine  to  stop. 
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GM‘s  analysis  of  the  failure  mode 
effects  of  the  ‘‘PASS-Key  II”  system 
indicated  that  the  component  with  the 
highest  probability  for  failure  was  the 
ignition  lock  cylinder  with  its  key, 
wiring,  contacts,  and  rotational  motion. 

A  52,000  cycle  automated  bench  test  of 
the  key,  ignition  lock  cylinder,  wiring, 
and  "PASS-Key  11"  electronics  module 
was  conducted  over  a  temperature  range 
of  approximately  —40  degrees 
Fahrenheit  to  +212  degrees  Fahrenheit. 
GM  stated  that  each  cycle  consisted  of 
inserting  the  key,  rotating  the  cylinder  to 
its  ‘*Start“  position  and  then  measuring 
the  output  from  the  electronics  module 
to  assure  that  the  proper  signals  for  the 
Starter  Enable  Relay  and  engine  control 
module  were  present.  The  absence  of 
either  signal  would  terminate  the  test. 

GM  states  that  the  “PASS-Key  II” 
decoder  module  has  undergone  other 
durability  tests  to  ensure  that  the 
component  meets  or  exceeds  specified 
performance  requirements  over  an 
equivalent  of  approximately  10  years  of 
vehicle  life.  These  other  tests  were:  a 
power  and  temperature  cycling  test;  high 
temperature  endurance  test;  humidity 
test;  moisture  susceptibility  test,  and 
random  vibration  durability  tests.  As 
part  of  the  validation  process  for  the 
"PASS-Key”  system,  GM  subjected  the 
starter  enable  relay  to  testing  to  ensure 
component  reliability.  GM  states  that 
the  same  component  is  used  in  "PASS- 
Key  II.” 

GM  also  states  that  during  668,000 
miles  of  durability  testing  on  prototype 
vehicles  equipped  with  "PASS-Key  11,” 
there  were  no  system  failures.  An 
additional  durability  test  conducted  on  a 
sample  of  production  vehicles,  before 
such  vehicles  were  released  for  sale, 
resulted  in  one  failure  of  a  module.  GM 
states  that  an  engineering  change  was 
implemented  to  eliminate  the  cause  of 
that  failure  and  revised  modules 
incorporating  the  change  were  installed 
in  all  production  vehicles.  GM  states 
that  since  "PASS-Key  11”  system  failures 
have  the  potential  to  affect  owner 
satisfaction,  it  will  continue  to  carefully 
monitor  warranty  data  and  make  any 
necessary  changes  to  improve  system 
reliability. 

Since  the  "PASS-Key  H”  system  has 
been  installed  in  GM  vehicles  as 
standard  equipment  only  since  the  1992 
model  year,  GM  states  that  directly 
relevant  theft  data  are  not  yet  available. 
GM  asserts  that  since  the  “PASS-Key  H” 
system  has  been  designed  to  provide  the 
same  kind  of  protection  as  the  “PASS- 
Key"  system,  theft  data  for  "PASS-Key” 
equipped  vehicles  can  be  used  to  form 
the  basis  for  GM’s  belief  that  the 
“PASS-Key  H”  system  will  be  effective 


in  reducing  and  deterring  motor  vehicle 
theft.  The  agency  concurs  that  theft  data 
for  "PASS-Key"  equipped  vehicles  is 
probative  of  the  likelihood  of  success  of 
the  "PASS-Key  II”  system  in  reducing 
and  deterring  vehicle  theft. 

To  substantiate  its  statements  on  the 
“PASS-Key”  antitheft  system's 
effectiveness,  GM  provided  data  on 
Chevrolet  Camaro,  Pontiac  Firebird,  and 
Cadillac  DeVille/FIeetwood  car  line 
theft  rates  for  MYs  1986  through  1990. 
"PASS-Key"  was  made  standard 
equipment  on  the  Camaro  and  Firebird 
car  lines  beginning  with  the  1989  model 
and  in  the  DeVille/Fleetwood  beginning 
with  the  1990  model.  The  data  provided 
by  GM  is  reported  by  the  Federal 
Bureau  of  Investigation’s  National  Crime 
Information  Center  (NCIC),  which  is 
NHTSA’s  official  source  of  theft  data 
(See  50  FR  46666,  November  12, 1985). 
The  NCIC  receives  reports  on  all  thefts. 

The  NCIC  data  reported  by  GM 
showed  that  Firebird,  Camaro,  and 
DeVille/Fleetwood  theft  rates  (per 
thousand  vehicles)  by  Model  Year  were; 
for  1986,  27.83  for  the  Firebird,  29.49  for 
the  Camaro,  7.11  for  the  DeVille/ 
Fleetwood;  for  1987,  30.14  for  the 
Firebird,  26.03  for  the  Camaro,  6.6  for  the 
DeVille/Fleetwood:  for  1988,  29.34  for 
the  Firebird,  25.74  for  the  Camaro,  7.19 
for  the  DeVille/Fleetwood;  for  1989,  8.99 
for  the  Firebird,  8.69  for  the  Camaro,  5.57 
for  the  DeVille  Fleetwood:  and  the  1990, 
8.56  for  the  Firebird,  9.04  for  the  Camero, 
3.81  for  the  Deville/Fleetwood. 

GM  stated  a  belief,  based  on  the 
decreases  in  thefts  of  the  Firebird  and 
Camaro  car  lines  during  the  1989  model 
year,  and  DeVille/Fleetwood  car  line 
during  the  1990  model  year,  which 
occurred  with  the  implementation  of 
“PASS-Key”  as  standard  equipment, 
that  the  PASS-Key”  system  is 
“extremely  effective  in  deterring  motor 
vehicle  theft.”  CM  stated  that  based  on 
the  performance  of  "PASS-Key”  on 
other  models  and  its  similarity  of  design 
and  functionality  to  the  "PASS-Key  II” 
system,  it  believes  that  similar 
reductions  will  be  achieved  with  the  88 
Royale  and  LeSabre  car  lines  when 
“PASS-Key  U”  becomes  standard  on 
those  vehicles. 

NHTSA  believes  that  there  is 
substantial  evidence  indicating  that  the 
antitheft  system  to  be  installed  as 
standard  equipment  will  likely  be  as 
effective  in  reducing  and  deterring 
motor  vehicle  theft  as  compliance  with 
the  requirements  of  the  theft  prevention 
standard  (49  CFR  part  541).  This 
determination  is  based  on  the 
information  CM  submitted  with  its 
petition  and  on  other  available 
information.  The  agency  believes  that 


the  device  will  provide  all  but  one  of  the 
types  of  performance  listed  in 
§  543.6(a)(3);  promoting  activation; 
preventing  defeat  or  circumventing  of 
the  device  by  unauthorized  persons; 
preventing  operation  of  the  vehicle  by 
unauthorized  entrants;  and  ensuring  tite 
reliability  and  durability  of  the  device. 
The  single  exception  is  that  the  device 
lacks  an  alarm  which  would  attract 
attention  to  unauthorized  entries. 

As  required  by  section  605(b)  of  the 
statute  and  49  CFR  543.6(a)(4),  the 
agency  also  finds  that  CM  has  provided 
adequate  reasons  for  its  belief  that  the 
antitheft  device  will  reduce  and  deter 
theft.  This  conclusion  is  based  on  the 
information  GM  provided  on  its  device. 
This  information  included  a  description 
of  reliability  and  functional  tests 
conducted  by  GM  for  the  antitheft 
system  and  its  components.  GM 
presented  extensive  data  on  the  life 
cycle  test  results  of  the  “PASS-Key” 
ignition  lock  system. 

For  the  foregoing  reasons,  the  agency 
herby  exempts  the  MY  1993  Oldsraobile 
88  Royale  and  Buick  LeSabre  car  lines  in 
part  from  the  requirements  of  49  CFR 
part  541.  GM  will  be  required  to  mark 
only  the  engines  and  transmissions,  and 
replacement  engines  and  transmissions 
for  these  car  lines.  Those  major  parts 
were  chosen  since  they  are  among  the 
most  interchangeable  of  the  14  parts  for 
which  labeling  is  required. 

The  reason  for  the  partial  grant  is  that 
the  GM  antitheft  system  for  the 
Oldsmobile  88  Royale  and  Buick 
LeSabre  includes  neither  an  audio  nor 
visual  alarm  function.  As  such,  the  GM 
system  lacks  an  important  feature  that 
the  agency  has  identified  in  its 
rulemaking  on  part  543  as  one  of  several 
desirable  attributes  which  contribute  to 
the  effectiveness  of  an  antitheft  system: 
Automatic  activation  of  the  device;  an 
audible  or  visual  signal  that  is 
connected  to  the  hood,  doors,  and  trunk 
and  draws  attention  to  vehicle 
tampering;  and  a  disabling  mechanism 
designed  to  prevent  a  thief  from  moving 
a  vehicle  under  its  own  power  without  a 
key. 

The  agency  acknowledges  that,  since 
Model  Year  1989,  the  theft  rates  for  the 
Pontiac/Camaro  car  lines  have  been 
reduced  substantially.  Although  the 
theft  rates  for  these  car  lines  are  lower 
than  in  previous  years,  the  agency 
believes  that  more  than  two  years  of 
data  are  needed  in  order  to  accurately 
evaluate  the  effectiveness  of  an  antitheft 
device. 

If  GM  decides  not  to  use  the  partial 
exemptions  for  the  MY  1993  Royale  and 
LeSabre  car  lines,  it  should  formally 
notify  the  agency.  If  such  a  decision  is 
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made,  these  car  lines  must  be  fully 
marked  according  to  the  requirements 
under  49  CFR  541.5  and  541.6  (marking 
of  major  component  parts  and 
replacement  parts). 

The  agency  notes  that  the  limited  and 
apparently  conflicting  data  on  the 
effectiveness  of  the  pre-standard  parts 
making  programs  continue  to  make  it 
difficult  to  compare  the  effectiveness  of 
an  antitheft  device  with  the 
effectiveness  of  compliance  with  the 
theft  prevention  standard.  The  statute 
clearly  invites  such  a  comparison,  which 
the  agency  has  made  on  the  basis  of  the 
limited  data  available. 

NHTSA  notes  that  if  GM  wishes  in  the 
future  to  modify  the  device  on  which 
this  partial  exemption  is  based,  the 
company  may  have  to  submit  a  petition 
to  modify  the  exemption.  Part  543.7(d) 
states  that  a  Part  543  exemption  applies 
only  to  vehicles  that  belong  to  a  line 
exempted  under  this  part  and  equipped 
with  the  antitheft  device  on  which  the 
line’s  exemption  is  based.  Further, 

§  543.9(c)(2)  provides  for  the  submission 
of  petitions  ‘‘(t)o  modify  an  exemption  to 
permit  the  use  of  an  antitheft  device 
similar  to  but  differing  from  the  one 
specified  in  the  exemption.” 

The  agency  wishes  to  minimize  the 
administrative  burden  which 
§  543.9(c)(2)  could  place  on  exempted 
vehicle  manufacturers  and  itself.  The 
agency  did  not  intend  in  drafting  part 
543  to  require  the  submission  of  a 
modification  petition  for  every  change  to 
the  components  or  design  of  a  antitheft 
device.  The  significance  of  many  such 
changes  could  be  de  minimis.  Therefore, 
NHTSA  suggests  that  if  G.M. 
contemplates  making  any  changes  the 
effects  of  which  might  be  characterized 
as  de  minimis  then  the  company  should 
consult  the  agency  before  preparing  and 
submitting  a  petition  to  modify. 

Authority:  15  U.S.C.  2025;  delegation  of 
authority  at  49  CFR  1.50. 

Issued  on;  March  20, 1992. 

)erry  Ralph  Curry, 

Administrator. 

[FR  Doc.  92-6961  Filed  3-25-92;  8:45  am) 
BILLING  CODE  4910-59-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Dated:  March  18,1992. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 


Public  Law  96-511.  Copies  of  the 
submissions(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0314. 

Form  Number:  IRS  Forms  6466  and 
6467. 

Type  of  Review:  Extension. 

Title:  Transmittal  of  Magnetic  Media 
of  Form  W-4,  Employee’s  Withholding 
Allowance  Certificate  (6466), 

Transmittal  of  Magnetic  Media  of  Form 
W-4,  Employee’s  Withholding 
Allowance  Certificate  (Continuation) 
(6467). 

Description:  Under  Regulation 
31.3402(f)(2)-l(g),  employers  are 
required  to  submit  certain  withholding 
certificates  (W-4)  to  the  IRS. 

Transmittal  Form  6466,  and  the 
continuation  sheet  Form  6467,  are 
submitted  by  an  authorized  agent  of  the 
employer  who  will  be  reporting 
submissions  of  Form  W-4  on  magnetic 
media.  These  forms  ensure  accuracy  and 
completeness  of  the  submission. 

Respondents:  State  and  local 
governments.  Farms,  Businesses  or  other 
for-profit.  Federal  agencies  or 
employees.  Non-profit  institutions.  Small 
businesses  or  organizations. 

Estimated  Number  of  Respondents: 

100. 

Estimated  Burden  Hours  Per 
Respondent: 


Form 

Response  time 

20  minutes. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting  Burden: 
133  hours. 

OMB  Number:  1545-0763. 

Regulation  ID  Number:  LR-200-76 
Final. 

Type  of  Review:  Extension. 

Title:  Qualified  Conversation 
Contributions. 

Description:  The  information  is 
necessary  to  comply  with  various 
substantive  requirements  of  section 
170(h)  which  describes  situations  in 
which  a  taxpayer  is  entitled  to  an 
income  tax  deduction  for  a  charitable 
contribution  for  conversation  purposes 
of  a  partial  interest  in  real  property. 


Respondents:  Individuals  or 
households.  State  and  local 
governments.  Farms,  Businesses  or  other 
for-profit.  Federal  agencies  or 
employees.  Non-profit  institutions.  Small 
businesses  or  organizations. 

Estimated  Number  of  Recordkeepers: 

1,000. 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  hour,  15  minutes. 

Frequency  of  Recordkeeping: 
Quarterly. 

Estimated  Total  Recordkeeping 
Burden:  1,250  hours. 

Clearance  Officer:  Garrick  Shear, 

(202)  535-4297,  Internal  Revenue 
Service,  Room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
|FR  Doc.  92-6957  Filed  3-25-92;  8:45  am) 

BILUNG  CODE  4830-01-01-M 


Bureau  of  Alcohol,  Tobacco  and 
Firearms 

[Notice  No.  737) 

Dollar  Limitation  for  Display  and  Retail 
Advertising  Specialties 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  Treasury. 
action:  General  notice. 

SUMMARY:  This  notice  sets  forth  the 
annually  updated  dollar  limitations 
prescribed  for  alcohol  beverage  industry 
members  under  the  "Tied  House” 
provisions  of  the  Federal  Alcohol 
Administration  Act. 

DATES:  This  notice  shall  be  effective 
retroactive  to  January  1, 1992. 
ADDRESSES:  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  650  Massachusetts  Ave., 
NW.,  Washington,  DC  20226. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Freelove.  Market  Compliance 
Branch,  (202)  927-8130. 

SUPPLEMENTARY  INFORMATION:  Based  on 
data  of  the  Bureau  of  Labor  Statistics, 
the  consumer  price  index  was  3.1 
percent  higher  in  December  1991  than  in 
December  1990.  Therefore,  effective 
January  1, 1992,  the  dollar  limitation  for 
“Product  Displays”  (27  CFR  6.83(c))  is 
increased  from  $155.00  to  160.00  per 
brand.  Similarly,  the  "Retailer 
Advertising  Specialties”  (27  CFR  6.85(b)) 
is  increased  form  $76.00  to  $78.00  per 
brand.  Also,  the  “Participation  in 
Retailer  Association  Activities”  (27  CFR 
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6.100(e))  is  increased  from  $155.00  to 
$160.00  p>er  year. 

Industry  members  who  wish  to 
furnish,  give.  rent,  loan  or  sell  product 
displays  or  retailer  advertising 
specialties  to  retailers  are  subject  to 
dollar  limitations  (27  CFR  6.83  and  6.85). 
Industry  members  making  payments  for 
advertisements  in  programs  or 
brochures  issued  by  retailer 
associations  at  a  convention  or  trade 
show  are  also  subject  to  dollar 
limitations  (27  CFR  6.100).  The  dollar 
limitations  are  updated  annually  by  use 
of  a  "cost  adjustment  factor"  in 
accordance  with  27  CFR  6.82.  The  cost 
adjustment  factcn'  is  deHned  as  a 
percentage  equal  to  the  change  in  the 
Bureau  of  Labor  Statistics'  consumer 
price  index.  Adjusted  dollar  limitations 
are  established  each  January  using  the 
consumer  price  index  for  the  preceding 
December. 

Dated;  March  3. 1992. 

Stepehen  B.  Higgins, 

Director. 

[ra  Doc.  92-6707  Filed  3-25-02;  8:45  am) 
BIUJNO  CODE  4eie-31-M 


Fiscal  Service 

[Dept  Circ.  570, 1991— Rev.,  Supp.  No.  22) 

Surety  Companies  Acceptable  on 
Federal  Bonds  Suspension  of 
Authority;  Regency  Insurance  Co. 

Notice  is  hereby  given  that  the 
Certificate  of  Authority  issued  by  the 
Treasury  to  Regency  Insurance 
Company,  of  Hallandale.  Florida,  under 
the  United  States  Code,  title  31.  sections 
9304-9308,  to  qualify  as  an  acceptable 
surety  on  Federal  bonds  is  hereby 
suspended,  effective  this  date.  The 
suspension  will  remain  in  effect  until 
further  notice. 

The  Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at 
56  FR  30159,  July  1. 1991.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  Treasury  Circular 
570  to  reflect  the  suspension. 

With  respect  to  any  bonds  currently  in 
force  with  Regency  Insurance  Company, 
bond-approving  officers  for  the 
Government  may  let  such  bonds  run  to 
expiration  and  need  not  secure  new 
bonds.  However,  no  new  bonds  should 
be  accepted  from  the  Company.  In 
addition,  bonds  that  are  continuous  in 
nature  should  not  be  renewed. 

Questions  concerning  this  notice  may 
be  directed  to  the  Department  of  the 
Treasury,  Financial  Management 


Service,  Finance  Division.  Surety  Bond 
Branch.  Washington,  DC  20227, 
telephone  (202)  874-6507. 

Dated;  March  11. 1992. 

Charles  F.  Schwan,  IIL 

Director,  Funds  Management  Division, 

Financial  Management  Service. 

[FR  Doc.  92-6949  Filed  3-25-92;  8:45  am) 
BILUNG  COOC  4S10-3S-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  301-88] 

Request  for  Public  Commenfc  People’s 
Republic  of  China:  Market  Access 
Barriers 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
action:  Request  for  information 
concerning  Chinese  market  access 
barriers. 

summary:  The  United  States  Trade 
Representative  (USTR)  is  seeking 
additional  informaiton  concerning 
market  access  barriers  that  U.S. 
companies  have  encountered  in  the 
People’s  Republic  of  China  (China). 
Specific  data  regarding  instances  when 
individual  or  overlapping  market  access 
barriers  have  (1)  prevented  or  delayed 
the  entry  of  U.S.  products  into  Chinese 
markets,  (2)  effectively  priced  U.S. 
products  out  of  the  Chinese  market,  or 
(3)  have  discriminated  against  U.S. 
exports  in  favor  of  domestic  products  or 
those  of  another  country  would  assist 
USTR  in  pursuing  its  investigation  of 
these  barriers.  USTR  invites  written 
comments  from  the  public  on  these 
matters. 

DATES:  Written  comments  from  the 
public  are  due  on  or  before  12  noon,  on 
Monday.  April  20, 1992. 

ADDRESSES:  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW.,  VVashington,  EKD  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lee  Sands,  Director,  China  and 
Mongolian  Affairs  (202)  395-5050.  or 
Dorothy  Balaban,  Special  Assistant  to 
the  section  301  Committee  (202)  395- 
3432,  for  information  concerning  filing 
procedures. 

SUPPLEMENTARY  INFORMATION:  On 

October  10, 1991,  at  the  direction  of  the 
President,  the  USTR  initiated  an 
investigation  under  section  302(bJ  to 
determine  whether  specific  market 
access  barriers  in  China  are 
unreasonable  or  discriminatory  and 


burden  or  restrict  U.S,  commerce.  The 
investigation  includes  the  following 
practices; 

(1)  Lack  of  transparency:  Failure  to 
publish  laws,  regulations,  judicial 
decisions,  and  administrative  rulings  of 
general  application  pertaining  to 
customs  requirements  or  to 
requirements,  restrictions  or 
prohibitions  upon  imports  or  affecting 
their  sale  or  distribution  in  China; 

(2)  Import  bans;  Selected  product- 
specific  and  sector-specific  import 
prohibitions  and  quantitative 
restrictions; 

(3)  Import  licensing  requirement: 
Selected  restrictions  upon  imports  made 
effective  through  restrictive  import 
licensing  requirements; 

(4)  Technical  barriers  to  trade, 
including  standards,  testing  and 
certification  requirements,  and  policies 
toward  veterinary  and  phytosanitary 
standards  that  create  unnecessary 
obstacles  to  trade. 

In  addition,  we  are  consulting  with 
China  concerning  that  country's 
prohibitively  high  tariffs,  import 
substitution  requirements,  and  other 
issues. 

Public  Comment:  Requirements  for 
Submissions 

Comments  must  be  filed  in 
accordance  with  the  requirements  set 
forth  in  15  CFR  2006.8(b)  (55  FR  20593) 
and  are  due  by  12  noon.  Monday.  April 
20, 1992.  Comments  must  be  in  English 
and  provided  in  twenty  copies  to: 
Dorothy  Balaban,  Special  Assistant  to 
the  Section  301  Committee.  Office  of  the 
General  Counsel,  room  223,  USTR.  600 
17th  Street.  NW..  Washington,  DC  205(^. 

Comments  will  be  placed  in  a  file 
(Docket  301-88)  open  to  public 
inspection  pursuant  to  15  CFR  2006.13. 
except  confidential  business  information 
exempt  from  public  inspection  in 
accordance  with  15  CFR  2006.15. 
Confidential  business  information 
submitted  in  accordance  with  15  CFR 
2006.15  must  be  clearly  marked 
"BUSINESS  CONFIDENTIAL”  in  a 
contrasting  color  ink  at  the  top  of  each 
page  on  each  of  20  copies,  and  must  be 
accompanied  by  a  nonconfidential 
summary  of  the  confidential 
information.  The  nonconfidential 
summary  shall  be  placed  in  the  file  that 
is  open  to  public  inspection. 

Jeanne  E.  Davidson, 

Chairman,  Section  301  Committee. 

[FR  Doc.  92-6996  Filed  3-25-92;  &45  am| 
BILLING  CODE 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  “Government  in  the  Sunshine 
Act”  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


DEFENSE  NUCLEAR  FACILITIES  SAFETY 
BOARD 

Pursuant  to  the  provisions  of  the 
“Government  in  the  Sunshine  Act"  (5 
U.S.C.  §  552b),  notice  is  hereby  given  of 
the  following  meeting  of  the  Board: 

TIME  AND  DATE:  9:00  a.m.  April  10, 1992. 
PLACE:  Public  Hearing  Room,  Suite  700, 
625  Indiana  Avenue.  NW,  Washington. 
DC  20004. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The  Board 
will  discuss  and  deliberate  upon  safety 
issues  related  to  the  proposed  restart  of 
K-Reactor,  Savannah  River  Site,  South 
Carolina,  including,  but  not  limited  to, 
consideration  of  tritiated  water  release 
from  heat  exchangers,  safety  rod 
latching  mechanisms,  and  other 
operational  readiness  topics. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  M.  Pusateri, 
General  Manager,  Defense  Nuclear 


Facilities  Safety  Board,  or  Carole  j. 
Council,  625  Indiana  Avenue,  NW,  Suite 
700,  Washington.  DC  20004,  (202)  208- 
6400  (FTS  268-6400), 

SUPPLEMENTARY  INFORMATION:  The 
Board  specifically  reserves  its  right  to 
further  schedule  and  otherwise  regulate 
the  course  of  the  meeting,  to  recess, 
reconvene,  postpone,  or  adjourn  the 
meeting,  and  otherwise  exercise  its 
powers  under  the  Atomic  Energy  Act  of 
1954,  as  amended. 

Dated:  March  24. 1992. 

Kenneth  M.  Pusateri, 

General  Manager. 

(FR  Doc.  92-7098  Filed  3-24-92: 10:29  am) 
BILLING  CODE  6820-KD-M 

FEDERAL  ELECTION  COMMISSION 
DATE  AND  TIME:  Tuesday,  March  31. 
1992, 10:00  a.m. 

PLACE:  999  E  Street,  N.W..  Washington, 
DC. 

STATUS:  This  Meeting  Will  Be  Closed  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

§  437g 


Audits  conducted  pursuant  to  2  U.S.C.  §  437g. 

S  438(b).  and  Title  26.  U.S.C 
Matters  concerning  participation  in  civil 
actions  or  proceedings  or  arbitration 
internal  personnel  rules  and  procedures  or 
matters  affecting  a  particular  employee 

DATE  AND  TIME:  Thursday,  April  2, 1992. 
10:00  a.m. 

PLACE:  999  E  Street.  N.W..  Washington. 
D.C.  (Ninth  Floor). 

STATUS:  This  Meeting  Will  Be  Open  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes 
Title  28  CertiFication  Matters 
Advisory  Opinion  1992-8:  The  Honorable 
William  H.  Orton 

Notice  of  Proposed  Rulemaking  on  Special 
Fundraising  Projects  by  Political 
Committees 
Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Press  Officer, 
Telephone;  (202)  219-4155. 

Delores  Harris. 

Administrative  Assistant. 

(ra  Doc.  92-7158  Filed  3-24-92:  2:51  pm) 
BILUNO  COOE  671S-«1-M 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


FEDERAL  MARITIME  COMMISSION 

Port  of  New  Orleans;  et  al; 
Agreement(s)  Filed 

Correction 

In  notice  document  92-6098  appearing 
on  page  9256  in  the  issue  of  Tuesday, 
March  17, 1992,  make  the  following 
correction: 

In  the  second  column,  the  first 
agreement  number  should  read,  ‘‘224- 
200330-001.” 

BILUNG  CODE  1S05-01-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 

IDocket  No.  91N-01221 
RIN  0905-AB68 

Food  Labeling:  Nutrition  Labeling  of 
Raw  FrulL  Vegetables,  and  Fish; 
Guidelines  for  Voluntary  Nutrition 
Labeling  of  Raw  Fruit,  Vegetables, 
amd  Fish;  identification  of  the  20  Most 
Frequently  Consumed  Raw  Fruit, 
Vegtables,  and  Fish;  Definition  of 
Substantial  Compliance;  Correction 

Correction 

In  rule  document  92-4747  beginning  on 
page  8174  in  the  issue  of  Friday,  March 
6, 1992,  make  the  following  correction: 

On  page  8174,  in  the  table,  in  the 
seventh  column  (Sodium),  in  the  last 
entry,  “1”  should  read  “2”. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 

IDocket  No.  91N-00941 
RIN  0905-AB67 

Food  Labeling:  Health  Claims;  Calcium 
and  Osteoporosis;  Correction 

Correction 

In  proposed  rule  document  92-4718 
beginning  on  page  8179  in  the  issue  of 
Friday,  March  6. 1992,  make  the 
following  correction: 

On  page  8180,  in  the  2d  column,  in 
the  paragraph  numbered  9.,  in  the  15th 
line,  before  “bone”  insert  “a”. 

BILLING  CODE  tSOS-CI-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 

IDocket  No.  91N-0103] 

RIN  0905-AB67 

Food  Labeling:  Health  Claims  and 
Label  Statements;  Omega-3  Fatty 
Acids  and  Coronary  Heart  Disease; 
Correction 

Correction 

In  proposed  rule  document  92-  4725 
beginning  on  page  8183  in  the  issue  of 
Friday,  March  6, 1992  ,  make  the 
following  correction: 

On  page  8184,  in  the  third  column,  in 
the  paragraph  numbered  17,  in  the  ninth 
line,  “unit”  should  read  “amt”. 

BILUNG  CODE  1S0S-01-D 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984- 
Laboratory  Study  of  the  Electrical 
Resistivity  of  Brine  Solutions  at 
Elevated  Temperature  and  Pressure 

Correction 

In  notice  document  92-2465  beginning 
on  page  4063  in  the  issue  of  Monday, 
February  3, 1992,  make  the  following 
correction: 

On  page  4063,  in  the  3d  column,  in  the 
3d  paragraph,  in  the  15th  line,  “fell” 
should  read  “fall”. 

BILUNG  CODE  150S-01-D 


DEPARTMENT  OF  TRANSPORTATION 

Saint  Lawrence  Seaway  Development 
Corporation 

33  CFR  Part  402 

Tariff  of  Tolls 

Correction 

In  rule  document  92-1330  beginning  on 
page  2471  in  the  issue  of  Wednesday, 
January  22, 1992,  make  the  following 
correction: 

§  402.1 1  [Corrected] 

On  page  2471,  in  the  third  column,  in 
§  402.11(b),  in  the  next  to  last  line, 
“country”  should  read  “port”. 

BILUNG  CODE  1505^)1-D 
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